THE 


St $ T0 kX 


CE A-$ 3 


CONTROVERTED ELECTIONS, 


WHICH WERE 


Tried and determined during the Firſt. Seſſion of the 
Fourteenth Parliament of GREAT BRTTALIx. 


XV Geo. III. 


By SYLVESTER DOUGLAS, Eſq; of Lincotx's-Ins.- 


Mais fi les tribunaux ne doivent pas etre fixes, les jugemens doivent 
Fetrea un tel point, qu'ils ne ſoient j s qu'un texte precis de la loi, 
$'ils etoĩent une opinion particuliere du juge on vivroit dans la ſocietẽ ſans 


ſcavoir preciſement les 36 que Von y cont racte. 
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In THE CovnTY or CORNWALL. 


The Committee was choſen on Friday, the 1oth of March, and 
conſiſted of the following Gentlemen. = _. 
Sir John Hynde Cotton, Bart. 3 


hairman. J Cambridgeſh, 

Sir George Cornwall, Bart. © | Herefordſhire 
George Bridges Brudenell, Eſq. Rutlandſhire 
Sir Matthe w White Ridley, Bart. Newcaſtle .- 
Francis Page, Eſq. Oxford Univ. 
William Drake, jun. Eſq: I Agmondeſham 
Sir Francis Vincent, Bart: i | Surrey ; 
Viſcount Wenman, ; S Oxfordſhire 
Richard Benyon, Eſq. - {Peterborough 
Hon. James Murray, E - { Perthſhire 
Rowland Holt, Eſq. v | Suffolk 
John Tempeſt, Eſq. S | Durham 
John Damer, Eſq. Dorcheſter 

NO MIN HE S. 

Of the Petitioners, 3 
George Johnſtone, Eſq. Appleby 

Of the Sitting Members, 
Bamber Gaſcoyne, Eſq. J Truro. 


PETITIONER 5 
Philip Yorke, Eſq. and Francis Cuſt, Eſq. 
Richard Johns, jun. alderman, and Matthew Wills, Richard 
Johns, Edmund Johns, Richard Penhall, and William 
ogers, freemen of Helleſton. 
Sitting Members. 

The Right Hon. Francis Godolphin Oſbotne, commonly called 
the Marquis of Carmarthen : and Francis Owen, Eſq. 
CounNns E L. 
| For the Petitioners. 

Mr. Lee, Mr. Morris. 

| For the Sitting Members. 
Mr, Mansfield, Mr. Bearcroft; and, the ſecond day, Mr, Buller, 
(in Mr. Bearcroft's abſence). 
Vor. II. B 
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Ox Saturday, the 11th of March, the Committee be- 
ing met, the two petitions were read, containing ſpecial 
allegations of the principal part of the following facts, 
which were all, either proved, or admitted, on the trial 
of the cauſe. | | | 

Helleſton is a borough by preſcription, and alfo by a 
charter of the 25th of Queen Elizabeth, confirmed by ano- 
ther of the 16th of Charles the Firſt. 

By thoſe charters, the corporation was to conſiſt of a 
mayor, four aldermen, and an indefinite number of free- 
men. The freemen were to be elected out of the inhabł 
tants, by the mayor, aldermen, and commanalty, or the 
major part of them ; the aldermen, by the mayor and al- 


dermen, out of the freemen; the mayor, by the freemen, 


out of two aldermen, to be nominated by the mayor and 
aldermen. The right of election of burgeſſes to ſerve in 
Parliament has conſtantly been, in the mayor and com- 
monalty, which has always been underſtood to mean, the 
mayor, aldermen, and freemen ny: 
( There is no determination of the Houſe of the right 
of election, but it was admitted to be as juſt ſtated.) 
Almoſt ever ſince the time when the charter of Queen 
Elizabeth paſſed, notwithſtanding the proviſion there made, 
the mayor and aldermen had affernes, and exerciſed, the 
nt 2 erxcluſive 
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excluſive power of electing freemen, and the commonalty 
had never had any ſhare in it. | | 

In Eaſter term, 1769, two informations, in the nature 
of Que Warrants, were.exhibited in the court of King's 
Bench, againſt ſeveral perſons of the borough, to ſhew 
by what authority they claimed to be freemen, having been 
elected without the concurrence of the commonalty. In 
their plea, they inſiſted on a bye-law, not then exiſting in 
writing, by which the right of electing freemen was re- 
ſtrained to the mayor and aldermen. The proſecutor re- 
plied to this plea, denying the matter of the bye-law, and 
other facts alledged in it, and iſſues being joined thereon, 
one of the cauſes was tried at the ſummer aſſizes for Corn- 


wall, in 1769, by a ſpecial jury, when a verdict was found 


for the defendants on all the iſſues: but, in Michaelmas 
term of the ſame year, the court was moved for leave to 
enter up judgment againſt the defendants, notwithſtanding 


the verdict, the proſecutor contending that the bye-law, 
on which they bad founded their title, was repugnant to 


the charters, and void. The court were of that opinion, 
and judgment was entered up accordingly. The proſecu- 
tor then moved for, and obtained, leave to withdraw his 
replication in the other caufe, and, having inftead thereof 
demurred to the plea of the defendants, judgment of 
ouſter was pronounced againſt them. From theſe judg- 
ments, writs of error were brought in the Houſe of Lords, 
and the judges being called in, one of the cauſes was argu- 
ed by counſel, after which the judges delivered their opi- 
nion, That the election of freemen could not be exer- 
“e cifed by the mayor and aldermen excluſive of the com- 
% monalty.” The judgment of the King's Bench, there- 
fore, was affirmed. | F 

By thefe, and other proſecutions of the ſame ſort, judg- 
ment of ouſter was obtained againſt all the members of the 
corporation except two aldermen and eight freemen. 

By the ſtatute of the gth of Anne, cap. 20. ſect. 4. a 
diſcretionary power is veſted in the court of King's Bench, 
to give leave to exhibit informations in the nature of Que 
Warrants by the officer of the court, at the inſtance of 
private proſecutors, or (as they are called in that kind of 
criminal proceeding) relators. About ten or twelve years 
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4 . 
ago, the court thought proper to eſtabliſh a rule to guide 
their diſcretion, by reſolving never to grant informations 
againſt any corporator Who had been in poſſeſſion of his 
franchiſe twenty years, or upwards. | | 

An information had been moved for againſt Hugh Ro- 
gers, one of the two remaining aldermen, and a rule 
granted to ſhew cauſe why ſuch information ſhould not be 
allowed; but, in the interval between granting the rule 
and -the time appointed for ſhewing cauſe, the twenty 
years, during which he had poſſeſſed the franchiſe of a 
freeman, were completed. The court therefore, in com- 
liance with the above rule, would not grant the infor- 
mation. For the ſame. reaſon informations could not have 
been obtained againſt any of the other nine remaining cor- 
porators, they having all been freemen de facto, (though 
elected according to the uſage now determined to be 1lle- 
gal,) for above twenty years: f 

An information was exhibited againſt Richard Johns, 
the other remaining alderman, for uſurping the office of 
mayor. | | 
Such being the ſtate of the borough, a petition was pre- 
ſented to the King in Council in November, 1772, from 
ſeveral merchants, tradeſmen, freeholders, and inhabitants 
of Helleſton, in which Thomas Glynn, and Thomas 


Wills, two of the ten remaining corporators, joined, ſtat- ] 
ing the two charters, and the facts juſt mentioned, and | 
alledging, that the corporation was totally diſſolued; pray- 
2 ſuch relief as ſhould be thought fit. 0 
This petition was referred to a Committee of the Privy t 
Council, and by them (19 Dec. 1772) to the Attorney P 
and Sollicitor General; who were attended by counſel bot 
on the part of the petitioners, and on behalf of the major c 
part of the ſubſiſting corporators, who had entered a caveat P 
againſt the petition, m7 cl 
The Attorney and Sollicitor General reported (1 March, th 
1773) the facts which have been ſtated, and that, ſince te 
1770, there having been only two aldermen de facto, and : 
none but freemen de, fucto, and no mayor, a queſtion was in 
then depending in the coutt of King's Bench (in the cauſe H 
againſt Richard Johns) whether the corporation was diſ- if 


{volved on that account, or whether it might not continue 


itſelf 
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itſelf by operation of the ſtatute of the 11th of George the 
Firſt. Upon the whole matter, they gave their opinion, 
that it would be inexpedient to adviſe the King to conſider 
the corporation as diſſolved, or to grant a new charter, 
while a competent number of freemen held their places in 
fact, and unqueſtioned by any judicial proceſs, and while 
it remained in ſuſpence in a court of juſtice, whether the 
corporation might not continue itſelf by courſe of law. 

. Afterwards, in Eaſter term, 1773, the cauſe alluded to 
was decided, and judgment given againſt Richard Johns; 
and, in the month of June, of the ſame year, Hugh Ro- 
gers, the other alderman, died. by wet 

The corporation then conſiſted of only one alderman and 
eight freemen, and thete-was-no mayo. ; 

On this change of circumſtances, the agent for thoſe who 
had petitioned in Nov. 1772, preſented to the Lords of the 
Committee, à new petition ſtating the alterations which had 
taken place, and that he was adviſed that the corporation 
was totally and ab/olutely difſelved, and incapable of preſerving 
or continuing itſelf, and could never be revived; or regain 
a legal exiſtence, unleſs. the King ſhould think proper to 
grant a ne charter of incorporation. e g 

3 July, 1773, this petition was alſo referred to the At- 
torney General, and they were attended by counſel for the 
petitioners, and by the ſollicitor for thoſe who: oppoſed the 
r bing rot | 

10 Auguſt, 1773, they reported the ſtate in which the 
corporation was at that time; that they were of opinion, 
that ĩt could no longer continue itſelf; and that it would be 
proper to adviſe the King to grant a new charter. | 

Upon this report the agent for thoſe who ſollicited a new 
charter preſented another petition to the King in Council, 
praying, 'on their behalf, that certain alterations from the 
charter of Queen Elizabeth, ſtated in a paper annexed to 
the ' petition (A), might be introduced into the new char- 
ter. | 

In November, 1773, a petition was preſented to the King 
in Council from twenty-ſix inhabitants of the borough of 
Helleſton, praying to be made members of the corporation, 
if a new charter ſhould be granted. 
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At the ſame time, Marches: Wills one of the freemen 
{on behalf of himſelf, of Richard Johns the alderman, © 
the other four petitioners in the ſecond petition preſented 
to the Houſe of Commons (1), and of a fifth freeman, ſince 
dead, being ſeven out of the nine remaining corporators), 
preſented a petition to the King in Council, ſetting forth, 
that the proceedings in order to obtain a new charter, tend- 
ed to injure the rights of the members of the old corpora- 
tion, and praying that the Attorney and Solicitor General 
might be ordered to review their two former reports, and 
that he, and the other perſons on whoſe behalf he petition- 
ed, might be heard by their counſel on thoſe he aps.” and 
againſt the original petition. 

19 November, 1773, theſe two all- mentioned petitions 
were referred to a Committee of the Privy Council. 

17 Jatuary, -1974, the petition of the agent for thoſe 
whad ſollicited the new charter, was, by the Committee of 
the Privy Council, referred to the Attorney and Sollicitor 
General, who, on the 26th of the ſame month, were at- 
tended by counſel; both on the part of the original petiti- 
oners, and for the alderman and fix corporators whO oppo- 
ſed the new charter; and, on the gth of May following, 
they reported their opinion, as — that it would be 
expedient — for his Majeſty to grant #'new-charter 
on the general plan of that of veen Elizabeth, but with 
ſome of the additions and variations which had been pro- 
poled (3). The propoſed alterations of which they appro⸗ 
ved were ſtated in their report, and two of them were, 

That the freemen, who, notwithſtanding the charter. 
* had, by the uſage, been excluded from a ſhare in the 
6 « election of new freemen, ſhould be nent excluded 
<<, by the new charter. And, 

cc That, by the new charter, a competent number of fit 
16 perſons ſhould be appointed freemen.“ 

They ſtated, that the former of theſe two alterations 
had been ſtrongly oppoſed, 

12 May, 1974, the agent for the alderman and five er- 
geſſes, opponents of the new charter, (the fixth haying 
died about this time,) being a Miſery of fix to ti two of 


' (1) Viae Liſt of the Committee, &c. Supra. . 
x the 
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the eight now ſubſiſting Lap eons reſented a petition , 
to the Committee of the Priyy Council, Praping, that they 
might | be heard by their, counſel againſt, f h ot the devia- 
tions from the old charter, recommended by ch FARE. F 
and Solicitor General, as they conceived, 0 n injurious to 
t eir juſt rights and privileges. 
28 May, the Lords of the . took under: boar | 
deration the laſt report of the Attarney and Solicitor Ge- 
neral, and the laſt- mentioned maße and, haying heard 
couglel on both ſides, reported to the King, that they were 
of opinion, that a new charter ſhould be granted with the 
alterations recommended by the. Aura and Kar 


General. 

1 June, the King Connell ap oved ol the ER, 
the Committee of t 5.9 nel! appr 2 ordered, that t 
Attorney 2 88 5 General ſhauld PECPHEE A NEW. 2 
ter in conformity, to theit geport. q Ft f 

154A Auguſt, th 08 Privy. Seal, e d. by the Chief 
Baron of the Exchequer, 7 heard |. Ct 
ſides, ordered the privy) ſeal to be heard e. new. 800 


ter: | 1 

" And, on the 3d of September; er, e Lord Chancellor, 
with whom a caveat had been Aol Wi card. counſel on. 
both ſides, and ordered the great ſeal to be affixed- to 
charter, which accordingly bears date the 3d of Seprembers 
1774. AF 
n the recital therof, it is ſaid, 4 That the corporation, is 
« now, in danger of being diſſolved, and incapable of conti- 
„ nuing itſelf, or of exerciſing and enjoying, any of its li- 
e berties and franchiſes z” and this expreſſion was ſubſtie. 
tüted in place of words nporBnge that that 5 War e in 
conſequence of the arguments of counſ 

A mayor, four aldermen, and e freemen, i in- 
cluding the mayor and aldermen, were appointed namina- 
tim by this charter. Richard Johns was made an alderman, 
and the other ſeven, remaining corporators of the old "Cy 
were appointed among the new freemen. 

The charter was ,on, the. 8th of September, delivered to 
Thomas: Glynn, Eſq: the new mayor, who accepted it, 
and, on the gth, Fed notices ſeverally to all the new 
corporators, requiring them to meet on the 12th, in order 

ta 


$ . 
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to accept the charter, and the offices to which they were 


thereby named. Accordingly, in conſequence of thoſe 
notices, they met on the 12th, and all, hut the fix old corpo- 


rators, peritipners to the Houſe of Commons, 8 the 
_ ne ach of 
thoſe ſit ſeverally read a proteſt againſt the charter, and 


charter 'and theit offices, and took 'the oaths. 


refuſed to accept, or act under, it. 


On Sunday, the 25th of September, the corporation met 


for the choice of a mayor (the Sunday before Michaelmas 
ing the day fixed for that purpoſe, both by the old and 


new charters) and John Rogers, Eſq." was elected. The 
fix protefting freemęn did not attend at this election. 


e precept for the election of members of Parliament 
ſent by the ſheriff to Mr, Rogers, who gave notice that 


* J — 
che election would be on the 1 1th of October. 


Ons the day of election, che piecept being read by Mr. 


Rogers, as mayor,'all the new members of th i eötpb eon 
hut the ſix who, e che charter, Voted for the two 


ſitting members. The fix, after proefling againſt the lega- 
cer, gave their votes 
at hir poll for Mr. Yorke and Mr. Cuſt. They afterwards 


lty of Rbgers acting as preſiding o 


proceeded, by themſelves to make an election of thoſe two 
gentlemen.” Richard Jotns rhere aCted as prefiding officer, 
and made a return which was delivered to the ſheriff, Ro- 
ers, alſo made a return of the fitting members, which he 


.mniexed to the precept; and delivered to the ſheriff. Johns“ 
return was firſt received, but the ſheriff, baying taken the 


advice of counfel (Mr. *Serjeant, Davy and Mr. Buller,) an- 


nexed the return made by Rogers to the writ, and ſent it 
by bis agent to the clerk of the crown. He alfo ſent him 


che other return by his agent, but not annexed to the writ. 


When' the laſt-mentioned return was tendered to the clerk 
of the crown, he faid he could not receive it, as it was not 


annexed to the writ. It was accordingly rejected, and ſent 
back to Cornwall, but was produced by the under ſheriff, 
on the trial before the Committe. 
The agent for the ſix corporators, who oppoſed the new 
charter, ſwore that he had obtained a copy of the firſt draft 


from'the Attorney General, but that, 'though he had made. 


repeated applications to him, to the Lord Privy Seal, and 
at the Secretary of ſtate's office, he could not obtain a liſt 


of 
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of the names of the new corporators till the 3d of Septem- 


ber, on the hearing before the Chancellor. The Lord 
Privy Seal had deſired the names to be read over. to him, 
on the hearing before him on the 15th of Auguſt, but he 
faid it had oor hack in his power to take thenf down in wri- 
tinn | | wht . 
Vader all the circumſtances of this caſe, the counſel for 
the petitioners contended; | - © 
1. That the new charter was void, and that the only 

erſons who had a right to elect members of Parliament for 
Helleſton, were the ſubſiſting freemen under the old char- 
ter. Ky 

2. That if the charter were valid, ſtil] the freemen ap- 
pointed by it not having been in poſſeſſion of their franchiſe 
a year before the election, they were, by the ſtatute of the 
ö of the preſent King, cap. 15, incapable of voting at the 
[aſt election, and therefore the only competent electors, at 
that time, were the ſubſiſting members of the old corpora- 
tion. | 7 c a . 
Their arguments were as follow. \ 


1. If the old body exiſted as a corporation when the 


charter paſſed, and when it was tendered, acceptance by the 
majority of the old corporators was neceſſary to make it 
valid; and as they, after oppoſing it in every ſtage as con- 
taining eflential alterations and yariations from the former 
conſtitution of the borough, rejected it when offered for ac- 
ceptance, it became, by fach refuſal, void to all intents and 
purpoſes. LR ha e, 
It is unneceſſary to cite caſes to prove, that acceptapce 
is neceſſary to give ralighy to a new charter granted to a 
ſubliſting corporation. This is an eſtabliſhed and uncon- 
trovertible principle of law, inſomuch, that in pleading the 
new Charter in ſuch a caſe, you muſt ſet forth that it was 
accepted. | e fy 
The queſtion then is, whether, in the preſent inſtance, 
the old corporation exiſted when the charter was tendered. 
It is admitted that it did not exiſt ſo perfectly as to be 
able to elect new corporators ſo as to continue itfelf. But 
it was not, therefore, diſſolved. we | 2 
There are only three ways by which a corporation can 
ceaſe jo exiſt, 
1. For- 
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1. Forfeiture, by abuſer, or nomiſer. : 

2. Voluntary ſurrender. 5 | 
3. The death of all the natural perſons, members of the 
6 te bod. 5 | X 


; . ' Forfeiture cannot diſſolve a corporation but by judgment 
; of ouſter againſt the whale. | | 1 
Sorrender can only'be by acceptance on record. But 
; there is no pretence of ſurrender in this caſe, 


— * . 


And there is no queſtion but that eight of the natural 

perſons, members of the aggregate body, are ſtill alive. 
I.!᷑ is true that ſome of the integral parts of the corpora- 
tion are gone: There is no mayor; and only one alderman: 
Therefore, it does not exiſt with ſufficient vigour to conti- 
r os AS 
But it exiſts fo as that the individuals, who ſtill remain 
| members of it, can do many acts, and exerciſe ſeveral fran- 
chifes, as corporators (C). They can enjoy any right of 
i common belonging to the corporation the can' accept or 
N refuſe a charter; and they can vote for members of Parlia- 
| ment. If they can, no new charter can transfer that right 
; from them to another corporation. 3 
The caſes of Bewdley, Plympton, Durham, and Col- 

cheſter, are.authorities in point, to prove this docttine. 
In the caſe of Bewdley (1), a new charter had paſſed the 
great ſeal in 1708, and was tendered to the corporation juſt 
50 the eye of an election for members of Parliament. The 
orporation being in a ſituation very ſimilar to that of Hel- 
ieſton, the charter was refuſed by the ſubfilting members 
of the old body. In 1710, Mr. Lechmere was choſen one 
q of the repreſentatives of the borough by the new corporation, 
and Mr. Winnington by the members of the old who had 
refuſed the charter. The matter was brought before the 
Houfe by petition (2), when the three following reſolutions 
were come to, 19 December, 1710, be 


- 
r — ts. 2 


e peere Williams, p- 207. The Queen, v. the bailiffs 
Tag burgeſſes of Bewdley. Chandler's Debates, an. 1710. vol, 
| ir. p. 174. 
. (2) Journ. x Pec. 1710. vol, xvi. p. 408. col. 1, 2. 
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1. Reſolved, “ That Salway e Eſq. is duly 
elected a burgeſs to ſerve in this prelent Parliament for 
« the borough of Bewdley. 
2. Reſolved; * That the charter, dated the 20th of Ay il, 
« 1708, attempted to be impoſed upon the borough. 
« Bewdley, againſt the conſent of the ancient co — 
« is void, illegal, and deſtructive of the 'confirutione of 
6 Parliament. 3 
3. Reſolved; “ That an humble addreſs be preſented to 
« her Majeſty, laying before her Majeſty the reſolution vf 
« this Houſe, and to''defite her Majeſty that ſhe will de 
te pleaſed to give directions to her Attorney General, to 
« take the proper methods for repeali ing the ſaid charter, 
t and for quieting the faid borough. in the, enjoyment of 
«their rights and ptivileg GOAT 1734 
\ "Accordingly, an addreſs was: Steffen, and, in Sn: 
ance with that addreſs, a writ of Seire facias was ſned ue 
to repeal the charter, and iflue being joined upon it, 
cauſe was tried ar the bar in the court "of een's Ben hy 
and a general" verdie found fot Irre the char⸗ 
ber. 5 
rftere rde, —— EY new'ttia? Wag moved for, and ob- 
tained, and chen a cial verdict Was lich ſeems 
neyer to have ©} "argued, and no ner proceedings' 
P's to have takeii' place. This wilt be öbjected to the 
authority of this caſe; and it will be obſerveck, that the 
borough of 9 has erer ſince 1712 acquleſced under 
che charter of deen Anne, and that the corporation now 
exiſts under it. no argument can be drawn from the 
agreement of the parties, which myſt have been the occa- 
ſton of the proceedings bein dropt, and the reſolution. of 
che Heuſe of the 18th of December, 1910, is a direct 
parliamentary deciſion againſt the legality of the charter. 
The caſe of Plympton was as follows. In 1684 
(12 July), the corporation had been prevailed upon to 
ſurrender their charter, and a new one was granted by 
James the Second, 21 March, 1684, under which new 
charter two members were choſen. and returned to Par- 
liament; but on a petition of the mayor, bailiff, &c. of 


(3) Journ. vol. xvi. p. 439. col. 1. 5 
RE | the 


the old corporation (1), the election and return were de- 
termined to be void, and the Houſe, 14 April, 1650, Re- 
ſolved, © That the charter, granted by the late King 
4% James to the borough of Plympton, is illegal, and de- 
& ſtructive to the conſtitution of the government (2). 
And John Avent, the pretended mayor, and returning 
officer, was ſent for into the cuſtody. of the ſerjeant at 
arms (). Ig 
The corporation of Durham has had no mayor for ſeve- 
ral years, and is in that imperſect ſtate that it cannot elect 
one according to the conſtitution of the borough. | A new 
charter has long been in agitation, but the biſhop and the 
corporation differing about the terms, it has never taken 
place, nor has he ever imagined that he could impoſe one 
upon them without their conſent. Let, in this ſituation, 
they have elected members of parliament (4), and nobody 
ever pretended that thoſe members were illegally choſen. 
; s che, caſe of Colcheſter is quite deciſi ve. 
In that caſe, as reported by Sir James Burrow (5). it, 
pes Fat he corporation. of Colcheſter, under the old 
arter of the 15th of Charles the Second, conſiſted of a, 


„Fe 


(i) Journ. vol. x. p. 352. col. 1.45 irfna. 24 March, 
1688. 29 March, bay e RAT" — 8 
3 Journ. vol. x, p. 378. col, 1. 
(3) Vid. col. 2 . e 
(4) One of the members for Durham was on the Committee. 
8.085 3 Burr. 1866. Mayor and commonalty of Colcheſter, v. 
r. 1 . 0% Of» of Fe. k : 
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The queſtion then was, Whether the preſent corpora- 
tion could maintain the action, which depended on an- 
other queſtion, viz. Whether the old corporation _ 
diſſolved in 1763. 

On this occaſion Lord Mansfield ſaid: 

„The corporation is not diſſolved by the judgments of 
« ouſter, and ſubſequent deaths of the mayor and alder- 
« men, though they are without their magiſtracy. Their 


« conſtitution is not deſtroyed and gone. Their former 


« rights remain. Would not a freeman of Colcheſter 
« ſtill continue to have a right to common, or to vote e fer 
« members to Parliament 


« I am clear, upon principles of fant, that the old cor- 


“ poration was not abſolutely difſolved and annihilated, 
6e though they had loſt their magiſtrates.—W here . 
« is a judgment againſt the corporation itſelf, the _ 
« would be of a different conſideration.” 

The other Juſtices, Wilmot, Yates, and Afton, con- 
curred. 

This was decided after ſolemn argument by ſome of the 
ableſt lawyers in Weſtminſter-hall. | 

The very preamble of the new charter of Helleſton ac- 
knowledges that the old corporation was not diſſolved; fo: 
it ſtates it to be“ in danger of being diſſolved.” 

It therefore appears, from principle and precedent, that 
the old corporation exiſted when the new charter was ten- 
dered ; that, if there never had been a new charter, the 
old corporators had a right to chooſe the repreſentatives 
ſor the borough ; that the new charter having been re- 
jected, it is to be conſidered as void, and as if it had never 
exiſted. 

But, if this doctrine were not ſo clear as it has been 
ſhown to be, till, 


2. The new corporators could not vote at the laſt elec- 


tion, having been made freemen within the year. 

By the ſtatute of the 3d of George the Third, it is en- 
acted, That no perſon whatſoever claiming as a freeman 
* to vote at any election of members to ſerve in Parlia- 
* ment for any city, town, port, or borough in England, 
% Wales, and the town of Berwick upon, Tweed, where 
« ſych voters right of voting is as a freeman only, ſhall 

« 
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be e 0e give his vote at ſueh election, unleſs ſuch 
«perſon ſhall have been admitted to the freedom of- ſuch 
4 city, town, port, or borough, twelve kalendar „ 
«, before the firſt day of ſuch election (1). | 
The preſent caſe is within the very words of . ſta- 
tute 3 forthe expreffon, © admitted to bis freedom,” ought 
not to be reſtrained to a narrow technical ſenſe; as im- 


plying only formal admiſſions to freedom, which cannot 


take place when a corporation and its individual members 
are created by a charter. The word e, n here 
uſed in its general popular ſenſe. ' 

And certainly the cafe is within the ſpirit of the ſtatute. 
The miſchief which the legiſlature meant to remedy ap- 


pears by the title. It is called “ An act to prevent «cca- 


freemen from voting at elections of members to 
ferve in Parliament for cities and boroughs.” Thoſe new 
corporators, appointed only one ore before the . 
were, ſurely eccafranal freemen. 
If the act were only to catend to freemen not admitted 
(to' their freedom) above a year, in a ſubliſting corpora- 


tion, the greater miſchief would ftill remain without a 


remedy; for a miniſter would have it in his power to 
clude the law, by creating by charter ſuch a number of 
freemen, as would ſufhce to turn the election. 

Counstr for the fitting members. | 

1. When the new charter paſſed, the old corporation 
was totally diffolved. 

2. The fix who refuſed the charter, cannot be con- 
ſidered as acting, on that occaſion, in a corporate capacity, 
but merely as individuals, and, therefore, their refuſal did 
not affect the validity of the charter. 

3. The votes of the members of the new corporation 
were not affected by the ſtatute of George the Third. 

A corporation is a political, perſon, which, like a 
natural perſon, is capable of a variety of actions. It 
may rene itielf. It may acquire, or grant lands, or 
perſonal org It may ſue, or be ſued, in a court 
of law. It may make laws and regulations for its own 
government, &c. 

The 
. (8) 3 Geo. In. cap. 15. I. 1. 


? 


H I. EN. 15 

The power of creating corporations is in the King, 
by his prerogative royal. 1 all exiſt, either by char- 
tec, or by preſcription, which preſumes a charter before 
the time of legal memory. They are created for the pur- 
poſes, either of trade, or the adminiſtration of juſtice. __ 
Every corporation aggregate conſiſts of certain inte- 
gral parts, chalked out by the band which formed it. 


If it ceaſes to have the form given it, if any of its vi- 


tal parts are loſt, it no longer exiſts in that ſtate in which 
it was endowed with its particular. powers; it is no 


longer that thing on which thoſe powers were conferred; 


and therefore it ceaſes to exiſt. | | 

One eſſential attribute of a corporation is the name. 
That name my be 2p. yp in all acts done by the 
corporation. The name of the old corporation of Hel- 
leſton was, © The mayor and commonalty;“ but as there 
neither is nor can now be a mayor, the name is loſt. 

A corporation can only ad when aſſembled in a cor- 
porate capacity (C), and there can be no legal aſſembly 
unleſs it be called by the mayor, or chief ns or 
in ſome particular caſes where it is otherwiſe provided by 
act of Parliament (1). 3 * 

If this corporation had been poſſeſſed of lands, and 
ouſted, they could not have brought an action to reco- 
ver them. their tenant were in arrears for his rent, 
they could not diſtrain or ſue for it. If their mace 


were taken away, they could not maintain trover for it 


as a corporate body, though the perſon who had the 


cuſtody of it might, in his private capacity as an indi- 


vidual, | | 
If the corporation was diſſolved, the remaining indi- 
viduals who had belonged to it could neither accept 


9 


nor refuſe the new charter but as individuals, and the. 


refuſal by. fix of them cannot conclude any body but 
themſelves. 

The general doctrine applies with particular force to 
the preſent caſe, for here the eight ſubſiſting corporators 
were choſen illegally. Johns has ſworn that OLE 

| ele 


(1) 14 Geo, I. cap. 4. Vide infre. 1 
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elected in the ſame manner with thoſe "who have been 


ouſted (1). They might therefore have been all turned 
out, either by the ancient writ of Ju Warranty, or by 
an information in the nature of a Ju Warranto filed by 
the Attorney General. The diſcretionary rule with re- 
gard to twenty years poſſeſſion is only binding on the 


court that made it. It cannot affect the power of the At- 


torney General. It ought not to prevent this Committee 


from enquiring into the titles of thoſe men. Such limita- 
tions cannot be made to operate generally, and to conclude 


all perſons and all courts, but by act of Parliament. 


The proceedings of the Houſe of Commons in the caſe 
of Bewdley will not have much weight, when the whole 
of them are taken together, and the ſpirit of the times 
when that cafe happened is taken into the account. | 


In 1708, ſoon after the new charter was granted, Henry 


Herbert, Eſq. a whig, was elected under it, and returned; 
and Salway Winnington, Eſq. a tory, was choſen under 


the old charter. On a petition of Mr. Winnington (2), 
the Houſe, at that time, reſolved, ** That Samuel Slade, 
“ nominated bailiff by a charter granted by her Majeſty 


« (i. e. the new charter) for maintaining the peace and 


« good government of the faid borough, was rightful 
& bailiff of the ſaid 4 at the time of the election of 


« 2a burgeſs, to this preſent Parliament;“ and declared, 
that Mr. Herbert, (then Lord Herbert of Cherbury) was 


duly elected (3). In 1710, a new conteſt happened, but 


then the tories were the reigning party, and the ſteps which 
| 


have been mentioned by the counſel for the petitioners were 
on that occaſion taken by the Houſe. In 1714, there was 
a third conteſt; and the whig candidate was choſen, and 


returned, by the new corporation. Mr. Winnington, ' 


who was again a candidate, and ſtood on the ſame ground 


be 


as formerly, petitioned (4); but, before his petition could 


(1) This Johns himſelf acknowledged on his examination be- 
fore the Committee. „ . 
(2) Journ. vol. xvi. p. 11. col. 1. 24 Nov. 1708. 

(3) Journ, ſame vol. p. 97. col. 2. 8 Feb. 1708. 
(4) Journ. vol. xvii. p. 32. col. 2. 30 March 1715. Same 
vol. p. 122. col. 2. 17 May. 
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de heard, the well known revolution in the miniſtry took 
place, and he judged proper to withdraw it (2). 
The proſecution at law never came to a deciſion. The 
firſt verdict was againſt the opinion of the court. The 
Chief Juſtice (3) had directed the jury to reſerve the points 
of law, for that they were of too great moment to be 
« determined without conſideration.” One of thoſe points 
was, Whether the corporation could ſubſiſt without one 
« of its integral parts (4) !“ 1 0 

In that caſe, there was a ſort of ground for contending 
that the old corporation was not diſſolved, for there was a 
bailiff de fucto, and judgment had been given for him (5) 
in 1707, on an information in the nature of Que Warranto. 
The bailiff was the integral part of the corporation ſup- 
poſed to be loſt. 

But after all, as this cauſe never came to a determination, 
and the old corporation acquieſced under the new charter, 
which has been acted on ever ſince, this caſe is rather in 
favour of the new charter of Helleſton. 

In the caſe of Plympton, there had been a compulſive 
ſurrender of the old charter, and the new one materially al- 
tered the conſtitution of the borough, by putting the 
magiſtrates entirely in the power of the Crown, and by 
narrowing the right of election. On theſe grounds the 
Houſe determined the new charter to be illegal. This does 
not appear directly from the Journals, but it may be fairly 
interred from the hiſtory of the many Qu Warrantos, ſur- 
renders, and new charters, which made ſuch a noiſe at the 
latter end of the reign of Charles the Second, and the be- 

inning of that of James the Second, and particularly 
. trom the account given in the Journals of the proceedings of 
the Houſe in the caſe of the borough of Ludlow, which had 
received a new charter fimilar to that of Plympton, in like 
circumſtances, and in the ſame year-(6). WE: 

Vol. II. 5 C | Durham 


(2) Same vol. p. 135. col. 1. 24 May. Fide ſupra, Introd. 


( \ Parker, afterwards Lord Macclesfield. 

(4) Peere Will. loc. cit. 

(5) Journ. vol. xvi. 8 Feb. 1708-9. 

(6) Journ. vol. x. p. 521, 522. 22 Dec. 1690. 
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Durham is in a ſituatien very different from that of the 


old corporation of Helleſton. In Durham, perſons acquire 


their freedom, either by ſervitude or election into compa- 


nies, at certain guilds holden by thoſe companies. The 
admiſſion by the mayor is a mere ceremony, and when there 
is no mayor to perform that ceremony, they are entitled to 
vote for members of Parliament without it. There are 
new freemen made every day at Durham, although che 
corporation has been ſo long without a mayor, ſo that there 
is no danger of the right of election coming to be a ſort 


of monopoly in the hands of two or three obfcure perſons, 


which would be the caſe in Helleſton, if the doctrine con- 
tended for on the part of the petitioners were true. For no 
new freemen could ever have been choſen under the old 
charter. | 2 „ 
The determination in the caſe of Colcheſter was ſub- 
ſtantially %, for it was ſhameful in the defendant to at- 
tempt to elude the payment of the money; but, as a egal 
deciſion, it gave great aſtoniſhment in Weſtminſter-hall, 
and the words which the reporter has put in the mouths of 
the Chief Juſtice, and the other Judges, are unſupported 
by any caſe in his book, and are againſt law. They con- 
tain a monſtrous doctrine. The court determined the 
cauſe immediately after the counſet had finiſhed their ar- 
guments, without leaving any interval for deliberation; 


and the counſel for the defendants cited no caſes, although 
many might have been produced in his favour, as, indeed, 


on examination, many of thoſe will appear to be, which 
are ſaid to have been cited againſt him. _ | 
But whatever may have fallen from the court on that 
occaſion, the ſame court, and two of the ſame Judges, ma 
very recent caſe from this very borough of Colcheſter, 
upon a motion for a mandamus to the mayor and aldermen 
to chooſe forty-eight guardians of the poor, under a ſtatute 


of the gth and 1oth of King William, by which a corpora 


tion was created, conſiſting of the mayor, aldermen, and 

forty-eight guardians of the poor, refuſed to grant the 

mandamus, becauſe one of the integral parts being gone, 

the corporation itſelf was diſſolved (BD). 

It is ſaid, the recital of the new charter ſtates, that the 

&« old corporation was in danger of being diſſolved ;” and 
| thereby 


— — 
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| thereby admits that it was not actually extin, but if theſe 


words are to be taken ſo very: ſtrictly, ſtill they can only 
ſhow that the Attorney and Solicitor General, who prepar- 
ed the charter, doubted, where, in truth, there was no 
room for doubt. They are not the words of the petitioners, 
and the whole of the charter proceeds on the ſuppoſition 
that a new corporation was to be created, not the old one 
revived. - 2 ; * | . 
There are many anthorities and caſes which ſhew that 
the loſs of an integral part is to be confidered as occafion- 
ing a diſſolution of the corporation. 
in Rolle's Abridgement, under the title“ Duelle cheſe 
tc diſſolve la Corporation, it is ſaid, „If a corporation is 
« made of brothers and ſiſters, and then all the ſiſters are 
« dead, all grants and a&s done by the brothers after- 
« wards are void; for when the ſiſters are dead, it is not a, 
« perfect corporation (1).” | 
And in Comyns's Digeſt, vol. iv. p. 415. If a cor- 


e poration refuſes to continue the election of officers till 


« all die who could make an election, the corporation is 
« diffolved.” | n 18 
In the third year of Geonge the Firſt, an information, 
in the nature of Quo warranto, was exhibited againſt one 
Mr. Painton, recorder of Banbury, for exerciſing that office, 
when the corporation having ſlipt the charter- day for the 
election of their mayor, that integral part was gone. The 
court of King's Bench held, that Painton was not legal re- 
corder, although he had been choſen when the corporation 
was full, becauſe it was now diſſolved (2). The parties ac- 
quieſced in this decifion, and applied for a new charter. 
In 1723, the mayor of the borough of Tiverton having 
abſented himſelf on the charter-day for electing his ſuc- 
ceſſor, no new mayor could be choſen. The year follow- 
ing the Crown was applied to for a new charter, and the 
buſineſs was referred to Sir Philip Yorke, and Sir Clement 
Wearg, then Attorney and Sollicitor General, for their 
opinion. - In their report, they ſtate the foregoing caſe of 
Banbury, and, after obſerving that the deciſion there had 
| C 2 not 


(1) Roll. Abridg. p. 514. let. I. 
(2) 10 Modern. p. 356. 


Ws hk wes DS + - be * Yu = * — a> E — 
KR « . Ba, hes * * _ * oy I * * 4 S 2 
ͤ„fͥ — 


. K 


— — — Pa * 
* 4 " <2 


20 03A 25-1 Ei ITE 

not been contradicted by any ſubſequent opinion of the 
court where it was made, nor of any ſuperior court, they 
ſay, © That they apprehend it comes up to the caſe before 
«© them, and is a clear authority in law that the corpora- 


© tion of Tiverton is at an end.” They therefore adviſe the 


King to grant a new charter (E). 

To prevent the inconvenience that attended the power 
which the preſiding officers of corporations had of diſſolving 
them, by keeping out of the way on the day appointed by 
their conſtitution for the election of magiſtrates, it was en- 
acted by the ſtatute of the 11th of George the Firſt, cap. 
4- © That for the future the corporation, in ſuch caſes, ſhall 
„ not be d or taken to be diſſolned; and it is provided, 
that the perſons entitled to chooſe the magiſtrates ſhall 
proceed to make the election on the day immediately fol- 
lowing the charter-day, without the mayor or other pre- 
ſiding officer, and that the perſon next in office ſhall hold 
the court, and be the preſiding officer for that purpoſe. 

This ſtatute is a legiſlative authority to ſhow the general 
rule to be true, that when. an integral part of a corporation 
is loſt, and cannot be reſtored, the corporation itſelf is 
gone. Such a conſequence is indeed prevented, as to the 

rticular fituation to which the ſtatute applies a remedy; 
and if only the mayor had been gone in Helleſton, ſince 
the ſtatute, the corporation might have continued itſelf, 
and might have elected a new mayor. . But there is no pro- 
viſion in the ſtatute touching corporations which are re- 
duced to have no legal members ſuthcient to chooſe a mayor 
or other magiſtrates, 

The borough of Maidſtone, by a charter of James the 
Firſt, was incorporated by the name of the © mayor, 
« jurats, and commonly of the town and pariſh of Maid- 
« ſtone.“ The, mayor was to be elected out of the jurats, 
by their naming two, of whom the commonalty were to 
chooſe one. The jurats, by the mayor, jurats, and com- 
monalty out of the inhabitants. The freemen, by the 
mayor and jurats. 

About the year 1742, a new charter was applied for, 
there being no mayor or legal jurat then exiſting. But 
there were five or fix hundred freemen, aid about two 
hundred of them oppoſed the new charter. Sir Dudley 


Ryder, 
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Ryder, and Sir John Strange, then Attorney and Solli- 
citor General, to whom the matter was referred, after ſtat- 
ing thoſe facts in their report (29 April, 1742,) delivered 
their opinion, that the corporation was dr/olved. | 

In 1763, application having been made for a new 
charter for the borough of Carmarthen, it was granted, 
and accepted : the individuals to whom it was tendered ; 
but at the election in 1768, twenty members of the old 
corporation, who, hke the remaining eight in Helleſton, 
had enjoyed their franchiſe for above twenty years, offer- 
ed to poll under the old charter, and were rejected: and 
the Houſe, upon a petition, Reſolved, 8 March, 1770, 
That they had no right to vote (1), (F).“ N 

The preſent charter is very different from that of Plymp- 
ton, and others granted by James the Second. They were 
juſtly holden to be illegal, becauſe, as has been already 
obſerved, they left the members of the corporation. at the 
mercy of the Crown, and narrowed the right of election 
for members of Parliament, which the King has no power 
todo (1). The new charter of Helleſton, on the contra- 
ry, extends that right by enoreaſing the number of voters, 
a power which has never been refuſed to the Crown, and 
is not ſo much as queſtioned by Lord Coke, when he la 
it down that the right of election cannot be refrained by t 
King's prerogative (3). . 

The ſituation of Helleſton called for,a new charter, and 
the law officers, far from being reprehenſible, did what it 
was their duty to do, when they adviſed the Crown to 
grant it. In granting it, the Crown proceeded with the 
utmoſt deliberation and circumſpection, counſel having 
been heard no leſs than fix times in the progreſs of the bu- 
ſineſs. The alterations from the old charter are ſuch as 
were highly expedient, and hat chiefly oppoſed was prov- 
ed to be convenient by the conſtant uſage of the borough 
ever ſince the firlt was granted. 

If no new charter had been granted, the old corporators 
muſt, ex neceſſitate, have choſen and returned two burgeſſes 


o 


(1) Journ, vol. xxxii. p. 763. col. 2. 
(2) Coke, 4 Inſt. p. 48. 
(3) 4 Inft. /oc. ct. 
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to Parliament. But even in that cafe they could not have 
claimed a /egal title to vote, for it is impoſſible that men 
not choſen agreeable to the old conſtition ſhould have a le. 
gal right to vote under it. Their votes de facto muſt have 


been allowed, merely that the repreſentation of the nation 


in the Houſe of Commons might not be defective (C). 
But now that abſurdity is removed by the new charter. 
The old corporators complain of that charter with an ill 


grace, ſince they are all thereby made members of the new 


corporation, when it was in the King s power to have left 
them all out of it. f 5 

If no charter can be valid but by Heir acceptance, the 
conſequence will be, that thoſe ſix men, and, when five of 


them are dead, the ſingle one who ſurvives, will ſend two 
members to Parliament. Such an abſurdity cannot be the 


conſequence of legal principles. | 
If the new charter is illegal, why * not a Scire facias 
been ſued out in order to repeal it by the regular courſe of 


law ? | . 
That the votes of members of the new corporation were 


not affected by the ſtatute of the third of the preſent King, 


is clear from the words of that ſtatute. The qualification 
created by it, regards perſons admitted to their freedom 
within the year: a man never can be ſaid to be admitted 
into what does not exiſt, Till thoſe men were made free» 
men by the new charter, the corporation to which they 
belong had no exiſtence; therefore they cannot be ſaid to 
have been admitted into it. 1 
This is alſo clear from the ſpirit of the act. The occaſi- 
on of paſling it is well known, The magiſtrates of Dur- 
ham had groſsly abuſed their power of electing and admit- 


| ting freemen, by pouring in about fix hundred during an 


election for members of Parliament. The legiſlature meant 
to put a ſtop to ſuch abuſes for the future, But there was 
no complaint at that time of any abuſe of the prerogative 
in creating freemen, to ſerve eleCtion purpoſes. It is im- 


poſſible to ſuppoſe that Parliament had any view to freemen 


created by charter. 
What would be the conſequence of the conſtruction of 
the ſtatute inſiſted upon on the part of the petitioners ? Let 
| us 


av ee” -, a _n- 
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us ſuppoſe the new charter to be void, and the ſole ſurvivor 
of the old corporators to die within a year before an electi- 
on; will it be contended that, in fuck a caſe, there could 
be no members of Parliament choſen for Helleſton under 
any new Charter which the King could poſſibly grant. 


CouNSEL for the Petitioners, in reply. 


To contend that the eight ſubſiſting members of the old 


corporation were incapable of giving legal votes, is to ſay 
that, ſince the reign of Queen Elizabeth, no man has either 
given a legal vote, or been legally elected, for the borough 
of Helleſton, becauſe, ſince that time, there have been no 
freemen who had any other title, but what they have, to 
their franchiſe. | | | 

But there has been no judgment of-a court of law againſt 
them. An attempt was made to obtain ſuch a judgment 
againſt one, but without ſucceſs; and the Houſe, when 
the votes of perſons have been objected to, whom they found 
in the open avowed poſſeſſion of their franchiſe, have al- 
ways enquired, whether their title has been queſtioned at 
law, and if it has not, when there had been any opportu- 
nity, or, having been queſtioned, if the attempt has fail- 
ed, they have never ſuffered it to be impeached before 
them. | wy | | 

The caſe of the corporation of Colcheſter v. Seaber, is 
directly in point to ſhow that that of Helleſton was not 
diſſolved. The queſtion which in that caſe was directly 
before the court was, whether the corporation was diſſolved 
or not; and the court held that the Crown had only given 
new integral parts to a corporation actually ſulſiſting, in or- 
der to revive it, and give it vigour; and it is ſtated, that 
what gave it vigour was the acceptunce of the new charter. 
This . that it might have been refuſed. 


It has been thrown out that this caſe was not warranted 
by thoſe which were cited on the ſide on which the deciſion 
was given; but this will not appear probable to thoſe who 
conſider who the counſel, and who the judges were. And 
it is remarkable that the caſes of Banbury and Maidſtone, 
which on the preſent occaſion have been cited as againſt the 

principle 
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principle of the Colcheſter caſe, were, in that very caſe, 
cited by Mr. Juſtice Wilmot, as entirely conſonant to it. 
The words in the recital of the new charter were not in- 
ſerted through any ſlip or inaceuracy, but aſter the former 
words had been propoſed, and the matter argued by coun- 
ſel. The charter itſelf is, therefore, an authority, it is 
the authority of the Attorney and Sollieitor General, to 
ſnow that there was a corporation actually ſubſiſting; and, 
if ſo, it ſeems to be admitted that their acceptance was ne- 
ceſſary to give es to the charter. 

As to the report of the law-officers, in the caſe of Ti- 
verton, which, by the bye, was no judicial determination, 
it appears by the concluſion, that they recommended the 
granting a new charter, becauſe, _ ** if the corporation was 
& difſolved, they conceived nothing but a new charter could 
« reſtore it, and if it war not difſolved, the new charter 
« would not deprive any perſon of the rights he might 
« claim under the old corporation, or prevent any. legal 
« enquiry whether the old corporation was diſſolved or 
% not,” (E) The point, therefore, was not then decided, 
and it has been, ſince, in the caſe of Colcheſter. 

The purpoſe of appointing the new corporators by name, 
can have been no other but to take them out of the opera- 
tion of the ſtatute of George the Third. But, for the rea- 
ſons already given, they are ſtill within the meaning and 
ſpirit of that ſtatute. A certain proof that the word “ ad- 
c mitted,” is not there uſed in a limited technical ſenſe is 
this; that in the very ſame ſentence, the ſame word is uſed 
with regard to perſons received to vote at an election: 
No freemen ſhall be admitted to vote at any election, &c. 
« unleſs ſuch perſon ſhall have been admitted to his free- 
« dom twelve calendar months, &c.” If the legiſlature 
had in that ſtatute affixed any ſtrict technical idea to the 
word, they would not, in the ſame breath, have uſed it 
both in its technical and popular ſenſe. The caſe of Car- 
marthen is not at all parallel to this. Several of the twen- 
ty old corporators had joined in the petition for the new 
charter for that borough, and none of them had claimed 
to act as burgeſſes under the old one, from 1758 till 1768. 
The new charter was agcepted by all the perſons named in 

it, 
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it, and, till the laſt mentioned year, it had never been ob- 


jected to. The Houſe, therefore, thought juſtly, that 
it was then too late to liſten to any complaint againſt it by 
men at whoſe requeſt it had been granted (F). | 
On "Tueſday, the 14th of March, the Committee, by 
their Chairman, informed the Houſe, that they had deter- 
mined, | | 

That Philip Yorke, Eſq. and Francis Cuſt, Eſq. the Pe- 
titioners were duly elected, and ought to have been re- 
turned. 

Accordingly the order was made which is uſual in caſes 
of ſingle returns, when the determination is in favour of the 

titioners, vix. | 


«© Ordered, that the deputy clerk of the crown do at- 


« tend this Houſe (to-morrow morning) with the laſt re- 
« turn for the borough of Helleſton, in the county of 
« Cornwall; and amend the ſame, by raſing out the names 


« of the Right Hon. Francis Godolphin Oſborne, com- 


* monly called Marquis of Carmarthen, and Francis 
« Owen, Eſq. and inſerting the names of Philip Yorke, 
« and Francis Cuſt, Eſqrs. mitead thereof (2). ” | 
But the next day, when the deputy clerk of the crown 
attended according to the above order, Sir John Hynde 


Cotton, the Chairman of the Committee, acquainted 


the Houſe, that the return upon which they had determin- 
ed, was not Mat then in the hands of the clerk of the crown, 
but was an indenture of retura executed by Richard Johns, 
alderman of the ſaid borough, and ſeveral other perſons, 
and which had been by the ſaid Richard Johns tendered to 
the ſheriff of the county, but had not been by him annexed 
to the writ for the ſaid County, and that the ſaid return 
had been produced to the Committee by the ſheriff of the 
county. He then delivered Johns return in at the table, 
and, the order for altering the other being diſcharged, a 
new order was made, 
That the deputy clerk of the crown do amend the ſaid 
return, by taking off the file the indenture of return 


* annexed to the writ for the county of Cornwall, and by 


(2) Votes, p. 366. 
cc annexing 
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« annexing thereto the indenture of return, executed by 
&* the ſaid Richard Johns and others, and now delivered 
ein at the table.” 

And this was done accordingly (3). 


— 


- (3) Votes, p, 369, 370. 


NOTES. 
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ON THE CASE OF 
HELL YES 4-008 


AGE 5. (A). The following were the additions and vs 
alterations propoſed to be made in the new charter, 

1. That there be a deputy mayor, to be nominated by the 
mayor out of the aldermen, and to act, in his ſickneſs or ab- 
ſence from the borough, in like manner as the mayor could do 
if preſent. 

2. That there be a deputy recorder, as well as town clerk, 
to be nominated by the recorder for the time being, to act in 
his ſickneſs or abſence from the borough, in like manner as the 
recorder could if preſent. | 

3. That the recorder, or his deputy, have a voice in all 
elections and corporate meetings, and take place next to the 
mayor * 7 K N N 

4. That all the aldermen, and the deputy recorder, be juſ- 
tices of peace for the borough, and that the county juſtices, 
who have never acted within the borough, be expreſsly excluded 
from acting therein. | 
5. That in all aſſemblies, or meetings for the elections of 
mayor, aldermen, recorder, and freemen, and in all acts to be 
done by the mayor, recorder, and aldermen, or the major part 
of them, the mayor, or, in his abſence, his 1 00 ſhall, when 
the voices are equal, have a caſting vote; and that, upon the 
death of a mayor, the recorder, or, in his abſence, his deputy, 
ſhall have a —_ vote in the election of a new mayor, when 
the voices are equal, 

6. That the — who, notwithſtanding the charter, have 
by the uſage of the borough beon excluded from voting in 
the election of new freemen, 2 expreſsly excluded by the new 
charter. 

7. That the aldermen continue for life, unleſs removed for 
reaſonable cauſe. | | 

8. That a competent number of fit perſons be nominated 
and appointed by the charter to be freemen of the borough. 
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P. 6. (B). The report of the Attorney and Sollicitor Gene- 
ral on this occaſion was, 
That they had been attended by counſel on the part of the 
«« petitioner, and alſo on the part of the remaining burgeſſes 
of the ſaid borough, and that they ſubmitted to their Lord- 
* ſhips, that it was their opinion, that it would be expedient 
and juſt for his Majeſty to grant a new charter of incorpo- 
ration to the ſaid borough, upon the general plan of the char. 
« ter of Queen Elizabeth, with ſome of the additions and va- 
5 Tiations: which had been propoſed to their Lordſhips, parti- 
«« cularly the two firſt, | | 

«« That the third contained an innovation in the form of the 
*« conſtitution, which, having been objected to, they did not 
« think of ſufficieut conſequence to be adopted. 

„That they recommended the 4th propoſal to their Lord- 
« ſhips, except ſo far as it purported to exclude the juſtices of 


the peace for the county at large, ſo that the reſt of it was 


* but a ſmall, and that a convenient addition to the charter of 
4% the 16th of Charles the Firſt. 3 

„ That they had made ſome ſlight alterations in the p th 
«« propoſal, to anſwer the purpoſes of it more completely, and 
% propoſed it to be as follows: 

«« That, in aſſemblies or meetings for the election of mayor, 
« aldermen, recorder, and freemen, and in all acts to be done 
by the mayor and aldermen, or the major part of them, where 
te the voices are equal, the mayor, or, in his abſence, his de- 
te puty, ſhall have the caſting vote; and that, upon the death 
«© of a mayor, the perſon who laft ſerved the office of mayor 
te preſent-at ſuch election ſhall have the caſting vote in the elec- 
*« tion of a new mayor, if the voices be equal. 

That the 6th propoſal, though it had been ſtrongly op- 
*« poſed, they thought fit to be adopted, as it provided a me- 
e thod of election which had been conſtantly practiſed in the 
«« place, though not ſuitable to the legal conſtruction which 

bad. at length, been put upon the old charter.— That, the 


old charter being now removed, it ſeemed moſt expedient to 


«« pive the ſanction of law to the cuſtom of the place. 
«« That they thought the 7th propoſal very reaſonable ; and 


ce that the 81h was of courſe.” 

(. In the charter of Queen Elizabeth, only the mayor 
and aldermen were ſpecifically appointed. There was probably 
a conſiderable number of old freemen exiſting at the time.) 

P. 10, 15, 22. (C.) It would ſeem that there are two 
very different ways in which a man may exerciſe the franchiſe of 


à corporator. _ 
1. Ilie 


T 29 
1. He may, as a member of the corporation, concur. in the 
joint act of the aggregate body. Such joint or corporate acts 
as require the concurrence of all the eſſential integral parts of 
the whole cannot be performed, when any of thoſe integral parts 
are loſt. Of this ſort are, 'The taking or granting lands, 
bringing or defending actions, and fo forth. [bags ant 
Whether the acceptance or . refuſal of a new charter, ſo as 
either to complete its validity, of to make it void, are ſuch acts 
as have juſt been deſcribed, and require that the corporation 
ſhould, poſſeſs all its neceſſary integral. parts, or whether they 
may not be done by the major part of the remaining individual 
members of an imperfe& and mutilated corporation, was one 
of the queſtions agitated in this caſe, X 
28. A corporator may ſeverally and individually do acts, and 
enjoy privileges, which, however, he is only entitled to do, or 
enjoy, as being a member of an aggregate body. Of this ſort 
are, The voting for a member of Parliament, exerciſing a right 
of common, and many others which might be mentioned. It 
is no new thing, (ſays Lord Holt, ſpeaking of a corpora- 
tor's right of voting for a member of Parliament) but agree- 
* able to the rules of law, that a franchiſe ſhould be veſted in 
the congregation aggregate, and the benefit of it to redound 
to the particular members, and to be enjoyed by them in 
« their private capacity.” (Lord Raym. p. 952.) 925 TVET 
According to the doctrine in the caſe of : 6 corporation. of 
Colcheſter againſt Seaber, acts and privileges of this ſort may 
be done or enjoyed by the individual members of a corporation, 
although the aggregate body has loſt ſome of its eſſential inte- 
ral parts, Thais was the other main queſtion on the firſt point 
in this caſe, We muſt conclude from the event of the cauſe that 
the Committee decided on the i point, and adopted the doc- 
trine contended for by the counſel for the petitioners, becauſe 
they conſidered the legal return to be that which Johns made. 
If they had thought that the only thing that vitiated the votes 
of the new corporators was their being made within the year, 
ſtill the return by Rogers would have been the legal return, and 
as the ſix old corporators voted at his poll (though under a pro- 
teſt), their fix votes being (on ſuch a ſuppoſition) the only good 
ones on that poll, his return would have been amended accord- 
ing to the firſt order made by the Houſe for that purpoſe. _ _ 
Þ. 18. (D). A gentleman who was the leading counſel 
on one ſide, in that caſe, has favoured me with . 
note of it. | : 
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tion within each of the four wards into which the town is 


n g n 


Tus Kix againſt the Mayor and Al DbkRMurN of Cbr- 
5 CHESTER, Trin. 14 Geo. III. 1774 ü 
Upon a rule to ſhow cauſe why a mandamus ſhould not go 

to the mayor and aldermen of Colcheſter, to proceed to an 

election of 7 perſons duly qualified under the act of the gth 
and 1oth of William the Third, to be guardians of the poor 
of the ſaid town, the cafe was this: * | 

- By the ftatute referred to, a corporation was created, con- 

fiſting of the mayor and aldermen of Colcheſter for the' time 

being, and of 48 other perſons, guardians of the poor, to be 
choſen in a manner preſcribed, for the purpoſes of aſſeſſing 
and levying the poor-rates in the town of Colcheſter, build- 
ing hoſpitals, workhouſes, &c. | 

' y the proviſions of the act, the firſt 48 guardians were to 

choſen' at once, 12 out of the inhabitants of a certain 1 

vided. The fix of each 12 who were firf elected for every 

ſeveral ward were to ceaſe to be of the corporation at the end 
of two years, and fix others to be choſen in their room by the 


inhabitanss of the reſpective wards, at a meeting to be holden 


by the mayor and aldermen for that purpoſe ; that is, 24 new 
guardians were to be choſen every ſecond year for the whole 


town, and all the 48 to be changed every four years. 


Informations in the nature of quo warrants having been ex- 


Hibited; about the year 1740, againſt the then mayor and al- 


dermen, and judgments of ouſter obtained thereon, there ceaſed 


to be any mayor or aldermen, and there could be none choſen 
agreeable to the charter. The conſequence of this was, that 


there could be no meeting holden for the election of new guar- 
dians according to the regulations of the act of King Wilkam ; 
neither could the remaining guardians hold any meetings for 
diſpatching the buſineſs of the corporation, for they too were, 
5 the act, directed to be holden by the mayor and aldermen. 
To remedy theſe inconveniences, a temporary act paſſed in 
1742, (15 Geo. II.) impowering certain governors of a charity, 
who were alſo choſen under the ſtatute of King William, to 
hold the meetings for the management of the bulineſs of the 
corporation, and appointing 12 perſons nominatim to officiate 
in the room of the mayor and aldermen, during the continuance 
of this temporary act, or till the King ſhould be pleaſed to re- 
incorporate the town, and no longer. This act expired ſome 
time in 1745, and from that time the poor-rates were aſſeſied, 
levied, and diſpoſed of, by p irochial overſeers, appointed by 
the juſtices of the peace fer th: county, according to the ge- 
neral law eſtabliſhed by the ſtatute of queen Elizabeth (1). In 
1763, 

(1) 43 Eliz, cap, 2, 8 


$6 TY ” 
1763, the King granted a new charter, which revived the 
corporation of the borough with. its former conſtitution. The 
poor-rate however continued to be under the management of 
parochial overſeers, with this difference, that thoſe overſeers 
were now nominated by corporation juſtices appointed under 
the charter. There had been no election of guardians of the 
poor under the ſtatute of King William, fince 1742, and the 
corporation created by that ſtatute had entirely ceaſed from act- 
ing ſince 1745, ſo that for a long time there had not been one 
of the 48 guardians exiſting. | a VE. 

The mandamus was now applied for tv compel the mayor 
and aldermen, (under the new charter of 1763) to hold a meet» 
ing for the election of 58 guardians, according to the ſtatute 
of William the Third, | | | | 
On the part of thoſe who made the application, (beſides ar- 
guments of convenience and policy, drawn from opinions. of 
perſons living at Colcheſter, declared in their affidavits) the 
caſe of the corporation of Colcheſter and Seaber was much relied 
on, as proving that the mayor and aldermen were now to be 
conſidered as holding their offices under the old charter of the 
town, which had only been revived by that of 1763. This be- 
ing the caſe, it was ſaid that they were integral parts of the 
corporation created by the ſtatute of King William, and com- 
petent to hold a meeting for the election of the 48 guardians. - 

On the other fide, (beſides arguments from expediency. alſo) 
it was ſaid, among other things, that by the ftatute of William 
the Third, a power of chooling 48 all at one time was only gt- 
ven for once after the creation of the corporation ; that ſuch 
power had been exerciſed, and was now gone. 


Lord MansFriELD. 


„The policy of the act is not open to diſcuſſion. If it 
«© were, I am of opinion that it is better to have a large diftric 
„than a ſmall one. 

«« My great difficulty is, whether we can grant a mandamus 
to revive the corporation. But it ſeems to me to be ved. 
I confider the mayor and aldermen as one integral-part, and 
the 48 as another integral part. The 48 mult be ſuppoſed 
all gone. The reſt of the corporation created by the tempo- 
rary law is alſo gone; ſo there is not a fingle member left. 

„Whether the revival of the corporation of the borough 
« extends to this power of chooſing the guardians members of 
the other corporation, is a queſtion very different from the 
*« queſtion in Seaber's caſe. The temporary act of 3 the 
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«©: Second ſeems to ſuppoſe it would extend to that when it 
«© ſhould take place. I thall not go upon that. | 


Ido not remember any inſtance of a mandamus for an 
integral part.“ | Wr 
| Mr. J. As rox. | 


* There is no inſtance. of a mandamus to reſtore an integra} 
% part. A mandammus is diſcretionary, and the court will not 
«« grant it in ſuch a caſe.” | 

* Neta, The courc was of opinion they could not grant 
* a mandamus for a whole integral part, and that the corpo- 
ration, which was to conſiſt of two integral parts, by the 
© diffolution of one of theſe, was itſelf difiolved. But if the 
law were otherwiſe, yet, as the mandamus is diſcretionary; 
© the court would not, under the preſent circumſtances, 
0 you it, as it would introduce ſo much confuſion.” bY 

. 20, 24. (E.) The words of the report of the Attorn 
and Sollicitor General, in 1724, in the caie of Tiverton (after 
taking notice that the charter-day had elapſed without the elec- 
tion of a mayor) are, 

As to which conſequence of not electing a mayor on the 
„ charter-day, Mr. Attorney and Sollicitor General humbly 
1 certify, that, in the caſe of Mr. Painton, the late recorder 
4 of Banhury, for exerciſing the ſaid office of recorder, at a 
time when there had been no mayor elected for that corpora- 
*« tion upon the charter-day, your Majeſty's court of King's 
* Bench were of opinion, that, the ſaid corporation being re- 
te daced to an abſolute incapacity of acting as a, corporation in 
« any reſpect whatever, was diſſolved, and conſequently, if 
«© there was no corporation, Mr. Painton could be no longer 
«« recorder; in which opinion the parties acquieſced, and ap- 
10 pli d to your Majeſty for a new charter, and the ſaid opi- 
„ nion has never been contradicted by any ſubſequent reſolutian 
«© or opinion of that court, nor by any ſuperior court, and Mr. 
Attorney and Sollicitor General humbly apprehend this judg- 
««< ment comes up to the preſent caſe, and is a clear authority 
<< in law, that by reaſon of this default the corporation of Ti- 
«© verton is at an end. And, as to the granting a mandatory 
«« writ, they cannot but think it would be moſt deſirable in the 
«« preſent caſe, as tending moſt to the preſervation of the an- 
« cient franchiſes, provided it would be efiectual in point oi 
law for ihe purpoſe intended. But that they conceive it can- 
not be, becauſe if there is no corporation in being, there is 
nobody to whom the writ can legally be directed. or that can 

legally 
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« legally execute it (1), unleſs it is conſidered as creating a 
corporation for that purpoſe, in which view it will be liable 
« tothe ſame objections which are made againſt a new charter; 
fer ſuch corporation fo created, muſt be a new corporation; 
« For which reaſons, and conſidering the great doubts that 
have been always made concerning this proceeding, there is 
« juſt reaſon to fear, that if your Majeſty ſhould order a man- 
« datory writ to iſſue in this caſe, it might only tend to lay a 
further foundation of uncertainty and confuſion in this bo- 
« rough. And Mr. Attorney and Sollicitor General offer it 
0 their opinion upon the whole matter, that the ſafeſt and 
*« moſt adviteable method of reſtoring to the inhabitants of this 
« town, the capacity of ating as a corporation; and the fran- 
« chiſes and privileges which they formerly enjoyed, is by a 
new charter of incorporation and confirmation. For, if the 
corporation is diſſolved, they conceive nothing but a new 
« charter can reſtore it, and, if it is not diffolved, ſuch new 
charter will not deprive any perſon of the rights which he 
claims under the old corporation, or prevent any legal en- 
« quiry, whether the old corporation be diſſolved or not.“ 


(*,* I am obliged to the ſame 2 who furniſned me 


with the note of the caſe of the King againſt the mayor and 
aldermen of Colcheſter, for the above copy of the report in the 
caſe of Tiverton, and for that of the preſent Attorney and Sol- 
licitor General given in note (B), and the propoſed alterations 
in the new charter in note (A). | 


The caſes of Banbury and Tiverton gave riſe to the ſtatute of | 


the 11th of George the Firſt, cap: 4. | 

p. 21, 25. (F.) It appears, from the account of this caſe 
In the Journals, that evidence was produced to ſhow, That, e- 
deral of the men claiming to be burgeſſes had ſigned petitions 
for the new charter, which recited, that the old corporation was 
diſſolved ; That none of them had, till that election, ever 
claimed to act as burgeſſes after judgment of ouſter had been ob- 
tained againſt one Roger Philips, in 1758; that they had notice 
thereof, and acquieſced in it. By that judgment, his election, 
which had been made under a bye-law, transferring the right 
of election from the mayor, burgeſſes, and commonalty, to the 
mayor and common-council. Journ. vol. xxxii. p. 763: col. 2. 


(1) The warraf\t ſometimes directed by the King to - the magiſtrates of 
the former year, for a borough in Scotland, when the legal day of election 
has been Nipped, is in ti nature of the mandatory writ, which it would 
kem had been propofed in the caſe of Tiverton, but which the Attorney 
ard Sollicitor General thought could not be executed, Yide infra, Caſe of 
Wigtown, &c, note (I). 7 
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The Committee was choſen on Tueſday, the 14th of March, and 
conſiſted of the following Gentlemen. 


ohn Elwes, Eſq. Chairman. ] Berkſhire 
homas Dundas, Eſq. Orkney & Zet. 
George Grenville, Eſq. Bucks 
Richard Aldworth Neville; Eſq. Grampound 
Ambroſe Goddard, Eſq. | Wiltſhire 
Jervoiſe Clarke, Eſq. | | Yarmouth Hts 
William Ewer, Eſq. | = | Dorcheſter 
Filmer Honywood, Eſq. = | Steyning 
Sir Brownlow Cuſt, Bart. 5 | Grantham 
James Sutton, Eſq. & { Devizes 
— Cooper, Eſq. v {| Downton 
aniel Laſcelles, Efq. = | Northallerton 
Andrew Foley, Eſq. Droitwich 
NOouINx EES. 1 
Of the Petitioners, . 
Lord George Germaine Eaſt Grinſt. 
Of the Sitting Members, 
Richard Jackſon, Eſq. New Romney 


ETITIONERS. 

Samuel Whitbread, Eſq. and John Howard, Eſq. 
Certain Burgeſſes, Preemen, and Inhabitants, being free- 
holders of Bedford, and electors for that borough. 
Sitting Members. 

Sir William Wake, Bart. Robert Sparrow, Eſq. 
CouNnsE L 
For the Petitioners. 

Mr. Lucas, Mr. Lee. 

For the Burgeſſes, &c. Petitioners, 

Mr. Macdonald. 
For the Sitting Members. 
Mr. Bearcroft, Mr. Hurdinge, and (on Mr. Bearcroft's ab- 
ſence) Mr. Arden. 


1 
1 


Of the BOROUGH of 


n D F 


Wu EN the Committee met, on Wedneſday, the 15th 
of March, the two petitions were read. 

That of Mr. Whitbread and Mr. Howard, (beſides the 
uſual allegations, of the partiality of the returning officers 
in admitting and rejecting votes, and that the petitioners 
had a great majority of legal votes, and were duly elected), 
contained a eharge of bribery againſt the fitting members, 
by themſelves or agents (2). | 

The other alledged; That the mayor, aldermen, and 
other officers of the borough had, previous to the election, 
got a majority of pretended electors under their own influ- 
ence, with a deſign. to render the election of the members 
for the borough ſubſervient to the will of the corporation; 
that they had corruptly made offers to one or more perſons 
to procure them to be elected, in conſideration of a large 
ſum of money to be paid to them; and that John Cawne, 
John Roſe; and Thomas Howard, the returning officers, 
had been guilty of corrupt, partial, and illegal practices, 
previous to, and during the courſe of, the election (3). 


The laſt determination in the Houſe of the right of elec- 


tion in Bedford, was then read, and is as follows: 


(2) Votes, 6 Dec. 1774. p- 29, 30. 
3) Votes, loc. cit. p. 30, 31. 
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12 April, 1690, Reſolved, “That the right of election 


« of burgeſſes to ſerve in Parliament for the borough of 


« Bedford is in the burgeſles, freemen, and inhabitants, 
cc being houſeholders of Bedford, not receiving alms (1).” 
(he difference between a burgeſs and a freeman in 


Bedford is, that all the ſons of a burgeſs are entitled to be 


burgeſſes, and only the, eldeſt ſon of a freeman is entitled 
to be a freeman. 'The magiſtrates are all choſen out of the 
burgeſſes.) 
hen the ſtanding order of 1735-6 was read (2). 
The numbers on the poll, as declared by the returning 
officers, were, 


For Sir William Wake 527 
For Mr. Sparrow - — 517 
For Mr. Whitbread „„ 


For Mr. Howard - 402 


There were ſeveral queſtions in this caſe upon the con- 
itruction of the laſt determination, and it being admitted 
that, if certain reſtrictions ſeverally contended for by the 
diſfererent parties, ſhould be holden by the Committee to 
be agreeable to the meaning of the determinations, they 
muſt ſucceed; it was agreed by the counſel on both ſides, 
and by the Committee, that thoſe queſtions ſhould be argu- 
ed and decided ſeparately R 
Iſt Point} The counſel for the petitioners contended ; 
That the expreſſion, © being houſehofders of Bedford,” was to 
be applied as well to the burgeſ/es and freemen as to the in- 
habitants; or, in other words, That non-refident burgeſſes 
and freemen have no right to vote. 
- Their arguments were as follow. 
It is at once moſt conſiſtent with logic, and with gram- 
mar, to extend the reſtriction at the end of the period to 
all the three claſſes of perſons mentioned in the antecedent 


part. Accordingly, the reſtraining words are very pro- 


perly in the printed Journals ſeparated by a comma from 
the claſs laſt mentioned, (viz. © inhabitants,” to ſhew, that 


(1) Journ. vol. x. p. 376. col. 2. 


(2) Sxpra, vol. i. p. oo. 
1 | their 
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their effect is not particularly confined to the laſt member 
of the ſentence. 

The reſtriction is reaſonable as extended to burgeſſes and 
freemen in this borough. If it is juſt, that the repreſenta- 
tives of Bedford ſhould be chofen by thoſe who have a na- 
tural relation to the place, it is reaſonable that it ſhould 
not be in the power of the majority of the corporation, (by 
which name is underſtood about thirty perfons, the mayor, 
recorder, two bailiffs, thirteen common council, and from 
ten to fifteen aldermen,) who have, or claim the right of 
admitting any number they pleaſe of burgeſſes and freemen, 
to overwhelm and annihilate the voices of the inhabitants, 
by chooſing, when they think proper, an indefinite number 
of new burgeſſes and freemen, perfect ſtrangers to the bo- 
rough, for no other purpoſe but to carry an election. 

It is a legal reſtriction, for fuch a reſtriction has, in ma- 
ny other boroughs, been recognized by expreſs reſolutions 
of the Horſe. | 

Any uſage, fince the determination in 1690, cannot affect 
the ſenſe of that determination, which muſt have beeu 
founded on evidence of the uſage prior to that time; and 
it can be ſhown, not only that no evidence can be produced 
of non-reſedents having ever voted before 1690, but that, till 
then, the number of non-reſident burgeſſes and freemen 
had always been ſo ſmall, (only now and then a country 
gentleman of diſtinction, and chiefly the members for the 
borough, who were made free by way of compliment (1), 
that their votes could never have been of any conſequence 
at an election; and therefore that the Houſe, in making the 
determination, could have no view to them. 

If the Houſe had meant to confine the reſtraint of being 
houſeholders merely to thoſe who vote as inhabitants, ny 
would have expreſſed themſelves in unequivocal terms, ſue 
as they have uſed in other caſes where they had that inten- 
tion. They would have ſaid, that the right of election was 
in the burgeſſes, freemen, and alſo in the inhabitants being 


freeholders, or in the burgeſſes, freemen, and ſuch of the in- 


habitants as are houſeholders; or, to confine the reſtrictive 
clauſe to the laſt member of the ſentence, they would have 


(1) This was proved by the corporation books. * 
uſe 
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uſed terms like thoſe employed in the laſt determination of 
the right of election in Wallingford. 

15 Dec. 1709. Reſolved, That the right of electing 
5 burgeſſes, to ſerve in Parliameut for the borough of Wal- 
« lingford, in the county of Berks, is in the mayor, al- 
te dermen, bailiffs, and eighteen aſſiſtants, together with 
« the inhabitants of the ſaid borough, paying ſcot and lot, 
« and not receiving alms, or charity (2).” | 

If the expreſſion ©« being houſeholders” is not to be carried 
back to all the members of the ſentence, neither can the 
ſubſequent words & not receiving alms;” and then we mult 
ſuppoſe that the Houſe meant to declare that burgeſſes and 
freemen, even if they had received alms, had a right to 
vote; which would be to ſuppoſe that they thought the re- 
ceipt of alms (or pariſh relief) no diſqualification to the 
burgeſſes and freemen of Bedford. But the Committee 
will not adopt ſuch a conſtruction, when they conſider that 
this is a general diſqualification by the law of Parliament, 


* 


CovxsxI for the ſitting members. 


Where the ſenſe of a laſt determination is doubtful, evi- 
dence of uſage may be produced to ſhew the true intention 
and meaning of the ambiguous words. This was done in 
two very recent inſtances, thoſe of Radnor and Dorcheſter. 

Although it is true, that direct evidence cannot be given 
to prove that non- reſidents have voted in this borough before 
1690, it can be ſhewn that they conſtantly have at all con- 
teſted elections for above forty years war ae and evi- 
dence of uſage for ſuch a conſiderable number of years, 
without proof of a different uſage at any previous time, 
would, in law, be a ſufficient preſumption to eſtabliſh an 
immemorial Cuſtom, 

It has been admitted, by the counſel for the petitioners, 
that they cannot bring any direct evidence to ſhew that non- 
reſidents never voted before the determination in 1690; and 
mere arguments by implication and inference againſt the uſage, 
at a previous period, cannot deſtroy the force of direct evi- 
dence of uſage, though poſterior to the time to which that 


(2) Journ. vol. xvi. p. 243. col. 1. 244. col. 1. : 
| implication 
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implication applies. Direct evidence, therefore, of the 
uſage for non-reſidents to vote fince the determination, un- 
contradicted by direct evidence of an antecedent contrary 
uſage, is to be conſidered as eſtabliſhing ſuch uſage previous 
to the determination. | | 
Arguments, from convenience or policy, may be ve 

proper, addreſſed to the legiſlature to perſuade them to 
repeal a law (A), but they cannot weigh with a court of 


juſtice, in a caſe where the ſubſiſting law, whether politic, 


and convenient, or otherwiſe, is fixed and aſcertained by 
words, whoſe ſenſe, if they are of themſelves doubtful, is 
clearly-interpreted by uſage. Yet, even on this ground of 
convenience and policy, the counſel for the petitioners ar- 
gue againſt a maxim generally admitted to be founded in 
the principles of the conſtitution ; namely, That the right 
of election ought to be extended as much as poſlible. 
The receipt of alms is probably a diſqualification by the 
common law of Parliament, but the words ** not receiving 
« ams may, conſiſtent with grammatical conſtruction, 
be carried back through the whole ſentence (1) without the 


words, “being houſeholders;” or, if it ſhould be thought | 


that they cannot, ſtill, in order to entitle the petitioners to 
any benefit from the argument drawn from thence, we 
muſt ſuppoſe; 1. That this diſqualification by alms is un- 
controvertible as applied to burgeſſes and freemen. 2. That 
the Houſe of Commons thought ſo in 1920. 3. That the 
Houfe at that time meant to declare the law on this ſubject, 
not only with regard to inhabitants, but alſo with regard to 
burgeſſes and freemen. ; | 

Now the general principle, that alms diſqualify voters 
of all deſcriptions, has not been proved, and will probably 
be diſputed in a ſubſequent part of this caſe. If it were 
admitted, it does not follow that the Houſe of Commons 


thought ſo in 1690, and that they might not think, and 


intend to delare, that, by the lex loci in Bedford, only inha- 
bitants, who were houſeholders, and had not received alms, 


could vote, but that all burgeſſes and freemen could, even if 


they had received alms. And, if it were alſo admitted, that 


{1) Vide the reſolution of the Committee, infra. 
| we 
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we muſt preſume the Houſe to have known the general 
rinciple on this ſubject, it will ſtill remain to be proved, 
hat it was impoſſible for them to intend to declare the gene- 
ral law by expreſs words, with regard to thoſe who were en- 
fitled to vote as inhabitants, and to leave the law to operate, 
without any expreſs declaration, with reſpect to the other 
two claſies of burgeſſes and freemen. : ' 
The words * being houſeholders?! cannot bs carried back 
to the two firſt claſſes of voters, without rendering the 
mention of thoſe two claſſes ſuperfluous and nugatory; for 


to ſay, © That the right of election is in e burgeſſes and 


% freemen, being houſeholders, and in the whabitants, being 
* houſeholders, of- Bedford,” expreſſes no more than would 
be done by ſaying fimply, “The right of election is in the 
« inhabitants, being houſehalders of Bedford.” 

Arguments from punCtuation do not deſerve any regard, 
To prevent any arguments of that fort, points are never 
uſed in law records: if they were to be conſidered as of 
any weight, it would be in the power of every clerk, copy- 
inn, or printer, to alter the meaning of a law. 

After they had ſpoke in effect as has been juſt ſtated, 
the counſel were directed to withdraw, and, on being cal- 
led in again, the Chairman informed them, 

That the Committee were of opinion, that they might 
e proceed to call evidence, to ſhew whether burgeſſes and 
e freemen had a right to vote, though not houſebolders of 
«© Bedford, under the reſolution of the Houſe af Commons 
« of 12 of April, 1690.” WT 

An explanation of this reſolution of the Committee being 
velired by the counſel, the Chairman ſaid, “It was meant 
de that they fhould bring evidence of the uſage ſubſequent 
to the laſt determination.” | 

On this, a number of witneſſes, inhabitants and member: 
of the corporation of Bedford, were called, who proved, 
from their own knowledge, that non-re/dent burgeſſes and 
freemen had votcd at different conteſted elections, ever 
ſince the year 1730. They ſwote likewiſe to a conſtant un- 
controverted reputation. | | 

The counſel for the fitting members were proceeding to 
bring more evidence to the ſame purpoſe, but they were 
informed by the Chairman, | F 


„That 
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„That the Committee were ſatisfied of the uſage ſince 
1730.“ 


No evidence was given on the part of the petitioners to 
ſhew, that, at any previous period, the uſage was that 
non- reſident burgeſſes and freemen were not admitted to 
vote. 

Before the Committee came to any reſolution on this 
queſtion of non-refidency, the counſel for the petitioners 
entered upon other two grounds of objection, which-af- 
feed all the votes liable to the former. 

The firſt was, That they were honorary burgeſſes and 
freemen. 

The ſecond, That they were occaſional. 

IId. Point.] On the Art of thoſe two heads they con- 
tended, That the corporation of Bedford could not admit 
burgeſſes or freemen, unleſs perſons who had either an 
antecedent inchoate right by birth or ſervitude, or who 
had acquired ſuch a right by redemption; that is, by paying 
a real ſubſtantial conſideration in money for their freedom. 
That Honorary burgeſſes and freemen, therefore, were in 
fact hae nor freemen, and could have no right 
to vote, | 

To prove this poſition they produced the following evi- 
dence : | . 

1. Two bye- laws; one of. 1562, and another of 1612, 
The firſt of thoſe applied rather to the point of non- reſiden- 
cy. The ſetond ordains, “ That there ſhall be no foreigner 
« admitted to be a freeman, unleſs under ſpecial circum- 
* ſtances (there mentioned;) and that if ſuch foreigner be 
© allowed, he ſhall pay five pounds for his freedom unto 
© the chamberlains 2 the time being, to the uſe of the 
« mayor, bailiffs, burgeſſes, and commonalty.“ 

2. Entries of a variety of admiſſions on the payment of 
fines of different amount, from forty ſhillings to fifteen and 
twenty pounds, over and above the admiſſion fees. In 
many of thoſe inſtances, a condition is annexed to the or- 
der for admiſhon, that if the party do not find ſureties for 
the payment of, his fine, or aCtually pay it within a limited 
time, the admiſhon ſhall be void. 
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3. Certain entries of the admiſhons of perſons in the 
time of the Republic, and ſubſequent entries, after the 
Reftoration, declaring thoſe admiſſions to be illegal. 

12 Aug. 1656. Major-General Bateler, es; 
Carter, Whitbread, and Wagſtaffe were admitted gratis 
to their freedom. 

15 Oct. 1660. The jury find with regard to thoſe per- 
ſons, ** Pria contra jura, conſuetudines, & privilegia ejuſdem 
ce ville introducti fuere, per vim fraudem & ſurreptitie, eos 
cc 3 nulles de gilda, fed extraneos & forinſecos.” .,. 
From comparing theſe two entries, they argued, that 


the circumſtance of not paying any fine was what was 


againſt the /aws, cufloms, and privileges of Bedford in the 
admiſſions in 1656, 

It appeared that, in 1769, when above 500 of the free- 
men objected to as non-refedent, and now as honorary, were 
made, they only paid one guinea including admiſſion fees; 
and it was proved that, at that very time, the corporation 
had obliged ſeveral tradeſmen, inhabitants of the town, to 
pay five guineas for their freedom. 

The counſel for the fitting members produced, on the 
other hand, a great many entries in the corporation books, 
beginning in 1654, of orders for the admiſſion of perſons 
who had no previous title, * without the payment of any 
fine or preſtation to the chamber, or even of the uſual 
« feesz” and many others, when the fines were of various, 
and very ſmall amount, down to fourteen ſhillings. 

(Er The inſtance in 1654, was the admiſſion of Six 
Bulſtrode Whitelock.) 

They then argued as follows 

If it was thought that the perfons admitted in 1769 were 
not legal freemen, why were they not proceeded againſt at 
law, by informations in the nature of Yo warrants ? From 
that time till now their right to their freedom has not been 
impeached; and, although this Committee is competent 
to the deciſion of any — queſtion which may lead 


to the ultimate determination of the merits of the elec- 
tion, yet they will not enter into an enquiry about corpo- 
rate rights, when the parties have had full time to try them 
in the court particularly appropriated to ſuch queſtions, 
2nd have not done it. In the cafe of Shrewſbury, the 

Committeg 
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Committee would not go into ſuch an enquiry. There, 
indeed, there had been two verdicts at law on the queſtion 
(1). But, where there has been time to try the matter at 
law, it is fair to conclude, that the party who has not taken 
advantage of the opportunity, had good reaſon to think 
that the attempt would have been fruitleſs. One method 
of ſetting aſide all the freemen made iu 1769 at one ſtroke 
was tried, for an information was moved for, and obtain- 
ed, againſt Heaven, the mayor of that year. If he had not 
been 2 legal mayor, all their admiſſions would have been 
illegal. But, after long conſultations of ſome of the ableſt 
counſel in Weſtminſter-hall, it was thought adviſeable to 
drop the proſecution. 

It is not contended that the election of honorary freemen 
is contrary tp any general principle of law. Indeed in many 
boroughs, as, Glouceſter, Cambridge, &c. the right of 
making ſuch freemen has been recagnized by the Houſe, 
and they vote at all elections; but the counſel for the peti- 
tioners inſiſt that, by the particular laau of Bedford, perſons 
who have not inchoate titles cannot be admitted to the 
freedom of the place, unleſs on the payment of a fort of 
cuſtomary fine. Now, one of the firſt requiſites of a cuſtom 
is certainty, and here they themſelves haye ſhewn that the 
fine paid has been different in almoſt every different in- 


ſtance. 


If the bye-laws, on which they rely, ſhould be thought 


to apply to this queſtion, yet being merely regulations made 
by the corporation to controul their own diſcretion, it was 
in the power of the corporation to repeal them ; and this 
they have virtually done by acting ↄfterwards without any 
regard to them, as has been proved by the numerous in- 
ſtances of their exercifing the right of making honorary 
freemen, or freemen by favour, for above a century, down 
to the preſent time. 

It cannot be ſeriouſly thought that, in the entry of 1660, 
with regard to the reſeinding the admiſſions of Boteler and 
the others, the words “ contra jura, conſuetudines, & pri- 
** vilegia” mean, that they were admitted contrary to a 
ſpecific cuſtom of paying a fine. If that had been meant, 

the 


(1) Vide ſupra, vol. i. Cafe of Shrewſbury. 
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the cuſtom would have been ſpecially ſtated, and not in 

ral expreſſions, which are evidently mere words of 
courſe. It is pretty clear, when we conſider who thoſe 
perſons were, and compare the fituation of things at the 
different æras of 1654 and 1660, that they were turned 
out, becauſe their party was no longer uppermoſt, and 
that the vs,” fraus, and “ ſurreptitie, only mean 
to convey a declaration that the corporation had admitted 
them through influence and compulſion. 

IIId Point.] The counſel for the petitioners next con- 
tended, 'That the votes of thoſe who had been objected to 
as non-refident and as honerary urge or freemen, were 
alſo void as being occaſional. 


(-# They had all been made above a year before the cleQi- | 


on, fo that none of them were nen by the Durham act.) 
They ſaid, 

(1) Oecafionality is fatal to all votes, by the common 
Jaw of Parliament. Before the ſtatute of the 34 of George 
the Third, cap. 15, there was no limitation in point of 
rime, with regard to occaſional freemen, but if a man ac- 
quired his freedom merely for the purpoſe of voting at an 
election, although more than a year before that election, 
his vote, on that occaſion, was fraudulent and void. Now 
when a ſtatute is made declaratory of the common law, 
and only ſuperadds new penalties to the infringement of 
that law,. within a certain time, or under ſpecial circum- 
Rances, ſuch ſtatute is only cumulative, and does not take 
away the common law, or alter it, farther than by enforc- 
ing it for the limited time or under the particular circum- 
flances when the ſtatutory penalties are made to attach, 
Therefore, though the ſtatute of George the Third en- 
acts, that a freeman, who has not been admitted twelve 
kalendar months before the election, ſhall not preſume to 
vote, under a certain penalty, unleſs he have an antecedent 
ritle by birth, marriage, or fervitude, and that if he pre- 
fume fo to do his vote ſhall be void, "the common law diſ- 
qualification ſtill remains as to occaſional freemen of longer 
ttanding than a year. The difference is this: within the 
yer, the ſtatute preſumes the occafionality, and makes it 
unneceffary to prove it, whereas, beyond the year, it hes 

| upon 


(1) Fide ſapra, Caſes of Downton, Briſtol, vol, i. and of 
Helleſton, vol. ii. 


DO 


upon the perſon who makes the objection of occaſionality 
to prove it, according to the general maxim, that fraud is 
not to be preſumed. |; 

The counſel for the fitting members admitted, that the 
perſons whoſe votes were objected to, had been made free 
of the town of Bedford for the purpoſe of voting at the 
election for that place. But they contended, Fs 

That to conſtitute a diſqualification by occaſionality, the 
freemen muſt have been admitted to ſerve the purpoſe. of 
ſome particular candidate, or candidates, which was the 
caſe at Durham on the occaſion which gave riſe to the act 
of the 3d of the preſent King; that there was no ſuch 


purpoſe in view when thoſe freemen were made, (moſt of 


them in 1769), the preſent ſitting members not having been 
then thought of by any body for candidates; and beſides, 
they did not aſſent to the poſition of the counſel for the 
petitioners, but on the contrary were clear that, though at 
common law there was no limited time to which the oc- 
caſionality of freemen was reſtrained, yet, by the ſtatute, 
the legiſlature had drawn the line beyond which, ſince the 
time when that ſtatute paſſed, this objection cannot be 
made. | 

In reply, the counſel for the petitioners, beſides enforc- 
ing their former arguments, obſerved. 

That the meaning of occaſionality cannot be confined to 
the intention of ſerving particular candidates, for that the 
freemen who are made at any time leſs than twelve months 
before the election, are, by the ſtatute, denominated oc- 
caſional; and, yet, in many inſtances, it is not known 
who the candies will be till very near the time of the 
election, eſpecially in the caſe of a vacancy occaſioned by 
any unforeſeen event. 

The counſel being directed to withdraw, the Committee 
deliberated for a conſiderable time, and when they were 
again called in, the Chairman ſaid he was directed to in- 
form them, ö 

© That the Committee were of opinion, that the words, 
“being houſeholders of Bedford,” contained in the reſolution 
„of the Houſe of Commons of 12 April, 1690, do not 
refer to the burgeſſes and freemen, but to the inhabitants 
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The Chairman likewiſe ſaid, (though not in tlie formal 
words of a reſolution, ) F 
& That the Committee were clear in their opinion, that 
& the objection of occaſionality did not lie againſt free- 
“ men made above a year before the election“. 
They delivered no opinion concerning the right of the 
corporation to make honorary burgeſſes and freemen ; but, 
as that objeCtion, if the Committee had thought it valid, 
would have annulled the votes of all thoſe who were ob- 
jected to as occaſional and as non-reſident; and as their votes 
were, after this preliminary deciſion, conſidered by the 
counſel on both ſides, in their ſubſequent arguments as 
eſtabliſhed, and were admitted to be neceſſary in order 
to give Sir William Wake a majority (1) on the poll, it 
follows neceffarily, that the Committee were of opinion, 
that fuch honorary burgefles and freemen are legal mem- 
bers of this borough: ; a 
d The ſeeming want of preciſion in the determination 
of the Committee on thoſe three diſtin heads, muſt have 
ariſen in ſome meaſure from the counſel for the petitioners 
having gone from the queſtion of non-refidency upon the 
other two, before the Committee had decided the firſt.) 
'The counſel for the petitioners having failed in the firſt 
part of their caſe, proceeded to another queſtion, which 
was, WS 
IVth Point] Whether perſons having received of a 
F charity called Harpur's charity, within a year (B) before 
* the election, were entitled to vote, or whether ſuch perſons 
: are diſqualified under the words, © receiving alms,” in the 


5 laſt determination. 
Ys A great number of perſcns in that predicament had ten- 
dered their votes for Mr. Whitbread and Mr. Howard, and 
f were rejected by the returning officers. 
The evidence produced on this ſubject was as follows. 
By letters patent, bearing date the 15th of Auguſt, 
1552, King Edward the Sixth gave licence to the mayor, 
bailiffs, burgeſſes, and commonalty of the town of Bed- 
ford, to erect a free-ſchool, having a maſter and an uſher, 
to be nominated by the maſters and wardens of New 
College, 
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College, Oxford, and gave them liberty to acquire lands, 
&c. to the clear yearly value of forty pounds; to hold to 
them, the mayor, bailiffs, &c. for the ſuſtentation of the 
ſaid maſter and uſher, for the marriage of poor maids of 
the ſaid town, for poor children there to be nouriſhed and 
informed, and alſo, © The Surpluſage coming or remaining of 
« the premiſes to diſtribute in alms to the poor of the ſaid town 


« for the time being.” 


Sir William Harpur, in conſequence of thoſe letters 


atent, did, in 1566, grant certain lands and houſes in 
dford, and alſo thirteen acres and one rood of meadow, 
in the pariſh of Saint Andrew, - Holborn, in the county of 
Middleſex, to the ſaid mayor, &c. for the ſuſtentation of 
the ſaid maſter and uſher, for the marriage of poor maids 
of the ſaid town, and for poor children there to be nou- 
riſhed and informed, © according to the form of the ſaid letters 
« patent.” | | 

Theſe thirteen acres and a rood, were, ſoon after, re- 
duced by encroachments to twelve acres, one rood, and 
thirteen poles. 

About the year 1668, the corporation let them for aterm 
of forty-one years, at the annual rent of ninety-nine pounds. 
The expiration of that leaſe would have fallen of courſe in 
the year 1709. | 

In 1684, a reverſionary leaſe was granted for the further 
term of fifty-one years, to commence at the expiration of 
the former, and at the yearly rent of one hundred and 
fifty pounds. 

Under thoſe, and other drivative leaſes, the following 
ſtreets, &c. Bedford-Street, Bedford-Row, Bedford-Court, 
Prince's-Street, 'Theobald's-Row, North-Street, Eaſt-Street, 
Lamb's-conduit-Street, - Queen-Street, Eagle-Street, and 
other ſtreets and courts, in the. pariſhes of St. Andrew, 


Holborn, and of St. George, Queen-Square, were built 
and erected. 


By this means, the eſtate was, at the expiriration of the 
term of fiſty-one years, which happened in 1761, encreaſed 
to a great value; and it became expedient to have an act 
of Parliament paſſed, to regulate the management, and ap- 
propriation of the revenues. 


Accordingly, in the year 176-, an act paſſed for that 


purpoſe, which, (after regulating the amount of ey" 
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of the maſter and uſher, the ſums to be given for porrtion- 
ing poor maids, and a ſum to be applied yearly for ap- 
prenticing poor children, beſides other neceflary expences); 
enacts, That the ſurpliſage of the rents and profits ſhall 
© be diſtributed in alm to the poor of the ſaid town, for 
* the relief and ſupport of poor decayed houſe-keepers, 
and other proper objects.“ * | 

In the original bill, there was the following proviſo; 
That no freemen or inhabitants of the ſaid town of Bed- 
* ford, receiving benefit from the ſaid charity eſtate, in 
% any manner whatever, ſhall be thereby difqualified from 
©. voting for members of Parliament for the ſaid town of 
4 Bedford.” 

This clauſe was, at the third reading, (on an amendment 
for that purpoſe being moved) left out of the act. 

By the x. a certain number of truſtees are added to 
thoſe who were ſo by the original foundation, as members 
of the corporation. 

Such being the nature of this charity, it was proved, by 
a great number of witneſſes (ſeveral of whom had been 
truſtees of the charity, and overſeers of the poor, and ſome, 
agents at elections); That this charity had been diftributed 
to many perſons who had paid to church and poor; That 
about three fourths of thoſe who had received it at the laſt 
diſtribution, paid the pariſh taxes, ſome of them to the 
amount of nine ſhillings; That it has always been given to 
middling fort of people, without ſollicitation on their part; 
That it has always been conſidered, in Bedford, as a fort 
of donation, and diſtinguiſhed from pariſh pay, the charity 
being called Hall money, (becauſe it is diſtributed. at the 
common-hall) and the parith pay collection. One Neguls, 
(a perſon of fifty years of age) ſwore particularly ro a man 
who rents eighteen pounds a year, and yet received the 
charity; and to another who received it, although he paid 
nine ſhillings a year to the pariſh of which he (Neguis) 1s 
overſeer. be fame witneſs ſwore, that his own father 
died mmteen years ago, aged ſeventy, and that he had heart 
him fay, that he had received the charity conſtantly from 
the firſt year of his marriage, and tha: he had voted at 
Sambroke's election, in 1730, and at other elections, and 
that no objection was ever made to his vote. 

All the witneſſes ſaid, That, till the laſt election, they 


had never heard the right of Harpur's charity men to vote 


called 
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called in queſtion; That it was always underſtood they had 
a right; That many, to their knowledge, had voted at every 
conteſted election which they recollected. (The names of 
ſeveral were ſpecified.) That the votes of perſons receiving 
pariſh pay had always been rejected, and that, to know 
whether any perſon had received it, recourſe was always 
had to the pariſh books; but that, when this objection 
of Harpur's charity was ſtated at the laſt election, it aſto- 
niſhed every body. . | 

The counſel for the ſitting members ſaid, they could no 
call any witneſſes to contradict or diſprove thoſe facts. 


CounstL for the Petitioners. 


It is clear, from the nature of the charity, and from the 
words of the reſolution, as interpreted by the uſage which 
has been proved, and not contradicted, that the charity in 
queſtion does not diſqualify. | 

That charities of this fort do not neceſſarily diſqualify, 
by the common law of Parliament, is proved by the caſe of 
Coventry. | | 


24th February, 1101-2. It was reſolved, « That the 


« freemen of Coventry receiving alms, or charity, have no 
right to vote in the election of citizens, to ſerve in Par- 
« liament for the city of Coventry (1).“ 

Yet, though the very word © charity” is uſed in that 
diſqualifying reſolution, the Houſe afterwards determined, 
on the 1ſt and 3d of March, 1708-9, That Sir Thomas 
«White's gift (2), and Thomas Wheatly's gift (3), do 
not difqualify.” Both which charities are exactly ana- 
logous to that now under the conſideration of the Com- 
mittee. 

In general, where, by the uſage of the place, perſons re- 
ceiving relief from the revenues of particular charities are 
diſqualified, the Houſe, in determining the right of elec- 
tion in that place, has inſerted the word © charity” in the 
diſqualifying part of the reſolution. The caſe of Taunton 


(1) Journ. vol. xiii. p. 763. col. 1. 
(2) Journ, vol. xvi. p. 129. col. 2. 
0 Journ. ſame vol. p. 135. col. 1. 
oT. II. 'E | is 
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is particularly ſtrong to ſhow that the word “ aim alone 
does not, in the language of Parliament, comprehend. par- 
ticular charities (1). | 
There are, to be ſure,. caſes to be found in the Journals, 
where it has been determined that charities founded by pri- 


vate perſons diſqualify, although the word “ alns” onl 


has been uſed in the reſolution declaring the right of elec- 
tion; but there are none, where it has been ſo holden, 
when the uſage had been (as in the preſent caſe) proved to 
be in favour of the votes of men receiving fuch charities, 


That, in the preſent caſe, in the determination of 1690, 


the Houſe, by the word © alms,” meant only pariſh relief, 
will appear from an attentive examination of the evidence 
on which the determination. was formed.- 'The evidence 
then produced was, a declaration of the common-council, 
bearing date the 19th of December, 1687, © That every 
* inhabitant, not taking collection, nor being ſojourner, 
© hath a vote (2). Now * collection has been proved to 
be the term by which pariſh pay is ſpecially diſtinguiſhed 
to this day in Bedford (2). lt is a term familiar to the le- 
giſlature in that ſenſe, as appears by a great variety of ſta- 


tutes, 27 Hen. VIII. cap. 25. 1. Edw. VI. cap. 3. 5 and 6 


Edw. VI. cap. 2. 5 Eliz. cap. 3. 17 Geo. II. cap. 3. $1: 
Indeed, one of the firſt ſtatutory modes of relieving the 


poor, before the act of the 43d of Elizabeth, was literally 


by collection made on Sundays in the pariſh: church (4). 
The reaſons why many think that a/ms or pariſh collection 
diſqualify by the common law, and that the refolutions of 


the Houſe where they are mentioned, are only declaratory 


of that law, do not apply to the charity in queſtion. Thoſe 
reaſons are, that men who are obliged to truſt to the pariſh 
for their ſultenance, would not be able to contribute to the 


wages of their members, and that ſuch indigent perſons can 


have no independent will of their own, and cannot give 2 
free ſuffrage. The major part of thoſe who received Har- 
pur's charity, have been proved to be in circumſtances ſut- 


(1) Supra, vol. 1. 
(2) Journ. vol. xvi. p. 376. col. 1. 
(3) Supra, p. 48. 
(4) 27 Hen. VIII. cap. 25. 1 Edw. VI. cap. 3. 
Hcient!y 
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feiently eaſy to contribute to the maintenance of others, 
and to pay both to church and poor (1). | 


Counser. for the ſitting members, 


t Alms” is certainly a generic word, comprehending. 
every ſpecies of pecuniary relief beſtowed on the poor for 
their ſuitenance, and when * charity” is uſed. to ſignify 
ſuch relief, two words are convertible and ſynonimous. This 
appears OR very etymology of “ alms,” which is taken 
from the French word © am nes,” anciently written “ al- 
« moſnes,” and that from the Greek word “ Exmuooun,” 
which is thus defined by the grammarians, © Omne bene 
&* cium ' quo calamitoſos proſequimur.” The word © alms” is 
uſed to expreſs the part of Harpur's charity which was to 
be diſtributed to the poor, both in the letters patent of 
Edward the Sixth, and in the act of Parliament of the pre- 
ſent King; and by ſeveral orders of the truſtees for the dif- 
tribution of the money ſince the. ſtatute, they themſelves 
call it © a/ms.” One of thoſe orders of 3 iſt Dec. 1770, is, 
„That 200 l. the ſurplus of the Bedford charity, be diſtri- 
« buted in a/ms to to the poor.” (x F This was read from 
the books of the charity) 

If © colle&ion” is the expreſſion, which, by the cuſtom of 
Bedford, is peculiarly appropriated to pariſb relief in that 
place, the Houſe, in 1690, if they had meant that no other 
ſort of charity diſqualified there, would have made uſe of 
that word, We may therefore infer that, by chooſing 
to employ another word, they meant a different, and more 
general, diſqualification. | 

In the caſe of many boroughs, where the Houſe had de- 
clared the right of election to be in perſons not receiving 
alms, they have, on ſubſequent occaſions, decided that the 
receipt of charities, like that now under conſideration, are 
within the diſqualification. I; 

28 January, 1695-6, Reſolved, «„ That the right of 
* electing of burgeſſes, to ſerve in Parliament for the bo- 

(1) Supra, p. 48. 
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« rough of Ayleſbury, in the county of buoks,/i is in all the 
cc houſeholders, not receiving alms (1).” | 
7 February, 1698-9, Reſolved, © That all . re- 
« ceiving alms within the borough of Ayleſbury, purſuant 
& to the will of Mr. Bedford; or any other perſons receiy- 
cc ing any other charity, annually diſt Aibutes within the fame 
« town; are, in reſpect thereof, diſabled to vote in the 
ce election of burgeſſes to ſerve in Parliament for the ſaid 


4 borough (2).“ bs 


Mr. Bedford's charity in Ayleſbury, is exaQl eurer to 
Sir William Harpur's (C). It is obſervable, that, in this 
laſt reſolution, the Houſe uſe © aim and «& charity” as 
words importing exactly the ſame thing. 

2 December, 1708, Reſolved, © That the right of 
« eleCting burgeſſes, to ſerve in Parliament for the bo- 
“ rough of Reading, in the county of Berks, is in the 
* — and inhabitants; ſuch freemen not receiving 
« alm, and ſuch inhabitants paying ſcot and lot (3).” 

4 December, 1708, * A motion being made, and the 
« queſtion being put, that ſuch perſons, as have, within 
« two. years laſt, received Kendricts nts or any other 
«© annual charity, diſtributed in the borough of Reading, 
« have a right to vote in elections of burgeſſes, to ſerve 
« in Parliament for the ſaid borough; — * r in the 
& negative (4). 

By the ſtatute for regulating cleQionl in the city of 
London, perſons having received alms within two years, 
are difabled from voting; and thoſe who are acquainted 
with the practice in the city, know that thoſe words of the 
ſtatute have been conſtantly underſtood, and ee 
to extend to all charities. 

If the Houſe has, on ſome occaſions, drawn a line be- 
tween alms and charities, by making a diſtinction where 
there is no difference, this is to be aſcribed to motives 
which are too well known to have often influenced the 
former judicature in deciding the rights of election. But 
thoſe caſes, (although the deciſions of them may be con- 

eluſive 

(1) Journ. vol. xi. p. 419. col. 2. 

(2) Journ. vol. xii. p. 490. col. 2. 

(3) Same, vol. xvi. p. 26. col. 2. 

(4) Same vol. p. 27. col. 1. 
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cluſive in the particular places with regard to which they 
were made, in conſequence of the ſtatute of George the 
Second 3 are not certainly of a ſort to direct the judg- 


ment of Committees in other caſes where their authority 


is not binding. 


In many inſtances where the words “ alms” and ** cha- 
rity”, are both uſed, we are to conſider it as mere tauto- 
logy, a thing not very uncommon in parliamentary lan- 


af | , . Eu 85 * 
If © alms, according to the fair meaning of the word, 


includes all charities; if ſuch an interpretation of it is 
authoriſed by the ſober and reaſonable deciſions of the 
Houſe; and if Harpur's charity has been particularly ſo 
denominated by the founder, (ſince in his deed of gift he 
refers to the letters patent where alms is the only word 
uſed) by the legiſlature, and by the truſtees of the cha- 


_ rity, we. muſt infer, firſt, that all charities were meant in 


the determination of 1690; and, ſecondly, that this cha- 
rity more particularly muſt be conſtrued to be within the 
meaning of that determination: but, if this is ſo, the 


uſage, of which evidence has been given, as it is poſterior. 


to the determination, will be of no avail; eſpecially when 
it is conſidered that, till the expiration of the ſecond leaſe 


in 1761, the ſurplus money muſt have been ſo ſmall, and 


ſo few muſt have partaken of it, that it could not be. of 


much conſequence at any election to object to their votes. 


It has appeared that, in the bill for regulating this cha- 
rity, a clauſe was at firſt inſerted, declaring that the per- 
ſons receiving it ſhould not thereby be diſqualified from 
voting, but that clauſe was rejected (2), Is not this a 
deciſion of the legiſlature itſelf that they are diſqualified? 

The reafons which have been given for the diſqualifi- 
cation occaſioned by the receipt of pariſh pay, are equally 
applicable to this charity; for, however improperly it may 
have been diſtributed in ſome particular inſtances, .yet the 
true objects of it, according to the ſpirit both of the dona- 
tion and the regulating ſtatute, are perſons who are in the 
ſame indigent and dependent ſituation with thoſe relieved 
by the pariſh, | | 

| The 


(1) 2 Geo, II. cap, 24. 
(2) Supra, p. 48. 
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The counſel for the petitioners ſaid, in reply, 


That ve had admitted that, in ſome caſes, the Houſe 
had decided that particular charities diſqualified, after there 


had been determinations where, in the diſqualifying part, 


the word © ams alone was uſed ; but that no ſuch in- 
ſtances could be found, where there was a conſtant uſa 
in favour of the votes of the perſons receiving the chari- 
ties; and that, as to the uſage in this caſe, having been 
proved as far as living memory or reputation goes, it 
according to the rcafoning of the counſel for the ſittin 


members in the former part of the caſe (1), to be preſumed 


to have been always ſo. That the moſt reaſonable way of 
underſtanding the caſes juſt mentioned was, to ſuppoſe 
that, although by the firſt general determination, alm 
and not charities were mentioned, yet the Houſe had af- 
terwards, on evidence of the particular cuſtom of the place, 
decided that certain charities did diſqualify, and not on 
the idea that they were comprehended under the word 
* alms” in the prior determination. That, before the 2d 
of George the Second, it was competent to the Houſe to 
make ſuch ſubſequent deciſion extending the diſqualifica- 


tion beyond that contained in the firſt, without conſider- 


ing the ſecond as explanatory of the firſt; and that the in- 
{ſtances which had been adduced happened before that ita- 
tute took place. 


That the amendment of the act of Parliament for regu- 


lating the charity had only left the law as it was before, 


and that the clauſe was thrown out becauſe it is an eſta- 
bliſhed rule, in bills of that ſort, not to ſay any thing of 
general rights. That if the legiſlature had meant to de- 
clare that Harpur's charity diſqualifies, they would have 


inſerted a direct clauſe for that purpoſe. 


The arguments on this queſtion being finiſhed, the 
Committee deliberated for ſome time among themſelves, 
after which, the counſel being called in, the Chairman 
ſaid he was directed to inform them, | 

« That the Committee were of opinion, that perſons 
receiving Sir William Harpur's charity are not thereby 


225 diſqualiſied, within the meaning of the 1 
20 


(1) Supra, p. 48. 
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« of 12 April, 1590, from voting for members of Par- 
“ liament for Bedford.” 85 

Vth Point.] The counſel for the petitioners then pro- 
poſed to add 36 voters (inhabitants and houſeholders) to 
the poll, who had been rejected becauſe they had come 
into the pariſhes where they reſide in Bedford with certifi- 
cates from other pariſhes. | 

They ſaid, - N . 

That a certificate does not put a man in the ſituation 
of a pauper, being only an eventual indemnity to the 
pariſh where he comes to dwell, in cafe he ſhould, at an 
future period during his reſidence there, become an obj 
of pariſh- relief; that a perſon therefore worth a hundred 
thouſand pounds may have a certificate; and that it has no 
where been holden that a certificate is a general diſquali- 
fication in all boroughs, although in ſome, as Taunton (1), 
it is ſo, by the peculiar uſage of the place. 

The leading counſel for the ſitting members admitted 
this, and, after ſome ſtruggle by the other, it was agreed, 
that the votes rejected on this ground ſhould be added to 
the poll.— And the counſel for the fitting members alſo 


admitted, That, in conſequenca of the reſolution of the 


Committee relating to Harpur's charity, the majority hen 


ſtood in favour of the petitioners 3 but they informed the 


Committee, that they intended to object to many votes 
which had been received in favour of the petitioners, 
On this, the counſel for the petitioners proceeded to en- 
deavour to add other votes to the poll which had been re- 
3 by the returning officers, and then cloſed their caſe, 

y evidence tending to prove bribery on the fitting mem- 
bers. 

Then the counſel for the fitting members went 2 
their evidence and arguments on ſeveral new heads of o 
jection. 

The different points in this laſt part of the caſe, and 
the evidence and arguments concerning them, were as fol- 
low : | 

The counſel for the petitioners endeavoured to ſupport, 
and the counſel for the fitting members objected to, the 


votes of, 
vnn 


(1) Jide ſupra, Caſe of Taunton, vol. i. 
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VIth Point.] 1. Perſons having received of a charity 
called Hawes's charity. 

VIIth Point.] 2. Perſons having received of a charity 
called Welborn's charity. 

VIIIth Point.] 3. The maſter and brethren of an hoſ- 
pita] called St. 79hn's hoſpital. 

IXth Point.] 4. Freemen who had received pariſh relief 
within a year before the election. 

Xth Point.] 5. Freemen, who had an inchoate be to 
their frecdom, but were admitted in a particular manner 
different from the cuſtomary mode. of admiſſion. for ſuch 
freemen, and within a year before the election. 

( There were fix of this deſcription who had tender- 
ed their votes, and had been rejected.) 

The nature of Hawes's charity appeared to be this, 
Certain lands were left by one Hawes for the uſe of the 
poor of the pariſhes of St. Mary and St. Paul in Bedford: 
of the yearly profits of this land two thirds are to be diſtri- 
buted yearly in bread to the poor of the pariſh of St. Paul, 
and one third to thoſe of the pariſh of St. Mary. 
| Welhorn's charity was founded in the year 1716, when 
one Robert Welborn left a cloſe, now of the value of 
4l. los. per annum, to the miniſters and over/eers of the poor 
of St. John's pariſh in Bedford, to be diſtributed to the 
poor on New-year's day. It appeared that the practice is 
to diſtribute it in ſums of three or four ſhillings to each 
perſon. 

St. John's hoſpital was founded in the year 980, by one 


| Robert de Parys, for ſix poor men to pray for his ſoul and 


the ſouls of ſeveral of his relations, and to attend divine 
ſervice. It was a ſort of chantry, and is now in every 
reſpect a corporation. The rector of the pariſh where it 
lies is maſter, there is a common ſeal, and the brethren, 
as they are called, are parties to all leaſes made of their 
land. Since the year 1606, in conſequence of an order 
of the King and Council, made upon a petition for that 
purpoſe, they receive each nine pence a week from the 

revenues of their land. 
It was proved that uſage and reputation were in favour 
of the votes of thoſe three claſſes, and that 9 
Otten 
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often rated to the poor; — that the bread of Hawes s 
charity is moſtly received by wives and children. 


As to the freemen rejected becauſe admitted within 


the year, although they had antecedent titles, it was 
proved, that the cuſtom of Bedford is to 'admit free- 
men, having previous titles at the court- leet that honorary 
freemen, on the contrary, are often admitted at a com- 
mon- council, as ſuch. admiſſion is not demandable of 
right, but is matter of favour in the corporation, and 
on ſuch occaſions there is often no enquiry or proof 
made of a previous title, even if the perſons admitted 
have it, they are underſtood to wave the benefit of that 


title, and are conſidered merely as honorary freemen. 


It was contended on the part of the petitioners, 

That, as to Hawes's and Welborn's charities, there 
could be no diſtinction made between them and Harpur's 
charity; that they are alike derived out of land, and a 
propriated to ſimilar uſes; that it would be a fraud and 
ſurprize on the perſons who had received them on the 
ſuppoſition that they would not thereby loſe their votes, 
having never heard that thoſe charities would diſqualify, 
to declare them now to be diſqualified, and thus deprive 
them of their franchiſe by an ex poſt facto deciſion. That 
no reaſonable perſon can ſuppoſe, that perſons previouſly 
entitled to vote, would have accepted either a ſixpenny 
loaf, or three or four ſhillings, if they had imagined that 
this would annul their votes. That, with regard to 
Hawes's charity, as it is generally given to women and 
children (1), it would be particularly unjuſt that their act 
in receiving it ſhould deſtroy the votes of their huſhands 
or fathers who might not be privy to their having received 
it. That, as to the brethren of St. John s hbſpital, they 
are a corporation, and have a permanent intereſt in what 
they receive from the profits of their land: 'That they are 
like fellows of colleges, and, like them, would be entitled 
to vote even at county elections, as deriving an income 
for life out of lands: That, if one of them were turned 
out, he might have a mandamas to reinſtate him: That 
what they receive, therefore, is of a certain and ſtable 
nature, and does not ſubject them to influence like the 

| uncertain 
(1) Supra, line 1 and 2. 
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uncertain fluctuating hopes of pariſh relief: That they 
may be compared to Chelſea and Greenwich penſioners; 
and that the former were holden, in the cafe of Taunton, 
not to be diſqualified within the meaning either of the 
words * alm or charity,” by what they receive from the 
hoſpital (1). | EE 

(They ſeemed to give up the votes of the freemen 
who had been made within the year, as being within the 
meaning of the ſtatute of George the Third.) | 

As to the freemen who had received pariſh-relief within 
the year they now (2) argued, TOY | 

That theſe words of the laſt determination, not re- 
ceiuing almt, could not be carried back to freemen fince 
the Committee had determined that the previous words 
& being houſeholders,” do not apply to them; and though 
alms, by the common law, diſqualify men who acquire an 
accidental right to vote by inhabitancy; none of the advan- 
tages of a franchiſe — 2 by a man, or by his pa- 
rents, for money, or by ſerving an apprenticeſhip, can be 
aſterwards annihilated by a change of ſituation and pecu- 
niary circumſtances. ; 

. On the head of bribery, ſome evidence was given to 
ſhow that the corporation, when there was queſtion of a 
certain gentleman's being a candidate, had required of him 
as a previous condition to his being ſupported by them, that 
he ſhould depoſit a confiderable ſum of money. But this 
was explained to have been intended merely as a ſecurity 
for the payment of the neceſſary expences of the eleCtion, 
and not as a corrupt conſideration or gift for their benefit; 
and there was no proof that ever ſuch a propoſal had been 
made to the fitting members, or that any money had ei- 
ther been given or promiſed by them. 

The counſel for the fitting members inſiſted, 
That they ſtill were at liberty to conteſt the right of 

men receiving any other character but Harpur's : 1 

ä at 


(.) Caſe of Taunton, ra, vol. i. Neta. In the 
report of that caſe, I have ſaid this point was ** /ertled ” 
I ſhould have ſaid ©* determined by the Committee. 

(2) Jide ſupra, p. 38. 
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That they might, and did ſuppoſe, that the Committee 


had decided ſpecially upon that charity, on the ground of 
its great value, which rendered the receiving it an object 


even to perſons in eaſy circumſtances. They then went 


over nearly the ſame ground of argument which they had 
formerly taken. They ſaid, That Welborn's charity is diſ- 
tributed by the overſeers of the poor; That it ſtands in the 
place of pariſh pay to thoſe who receive it; That a/ms, as 
the counſel for the petitioners had contended in the begin- 
ning of the cauſe, is a general common law diſqualification, 
if received within the year (1), and therefore affects perſons 


claiming to vote as freemen, as well as inhabitants; That 


it does not annihilate any part of their franchiſe, but only 
ſuſpends the exerciſe of their right of voting while they are 
in that dependent ſtate, when the law intends them to be 
incapable of giving a free ſuffrage. 

There were ſome other votes objected to on both ſides, 
as given by perſons, who were not houſeholders, who lived 
in pariſh houſes, &c. and ſome of them were given up. 
oF It will be obſerved, that, with regard to theſe, the fact, 
not the law, was diſputed. 

After the counfel on both ſides had finiſhed, which they 
did on Tueſday, the 21ſt of March, the Committee deſired 
that ſtates of the poll, and of the numbers of votes objeQted 
to on each of the different heads, ſhould be agreed on, and 
delivered in, by the agents on each fide. 

From thoſe ſtates it appeared, 

1. That the original poll, including the honorary non- 
reſident burgeſſes and freemen, whoſe votes had been de- 
clared by the Committee to be legal, was, 


For Sir William Wake 


l 3 527 
For Mr. Sparrow — — 517 
For Mr. Whitbread +« „ — 429 
For Mr. Howard - F 


2. That, including all the votes which the counſel for 


the petitioners had endeavoured to eſtabliſh, the numbers 


would have been, 


(1) Supra, p. 38. 
For 
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For Whitbread . 611 
For Howard — - - - 580 
For Wake e 541 
For Sparrow — 530 


3. That after ſtriking off thoſe who received Welborn's 
charity, the freemen receiving pariſh relief, thoſe who had 
been admitted to their freedom within the year, and the 
particular votes objected to as given by inhabitants not 
houſeholders, &c. the numbers would have ſtood, 


For Whitbread - - +. 408 
For Wake 8 541 
For Howarll = = 537 
RN ͤ ¶ O 3829 


4. That, if perſons who received Hawes's charity had 
alſo been ſtruck off, the numbers would have ſtood, 


For Wake 7 fe 527 
For Sparrow — - - - 519 
For Whitbread - - - 467 
For Howard - - — 441, 


5. Or that, if thoſe votes had been left on the poll, and 
thoſe of the freemen who had received pariſh relief added, 
the numbers then would have been, 


For Whitbread - < = 574 


For Howard — OE 542 
For Wake . 541 
For Sparrow - e $30 


As the different points in what remained of the caſe, after 
the deciſion concerning Harpur's charity, were not argued 
and determined ſeparately, the Committee did not commu- 
nicate their ſeveral reſolutions on thoſe points to the counſel, 
but they are contained in the minutes taken by the clerk, 
and delivered to the parties, from whence ] have tranſcribe 
them, viz. 

1. The queſtion being put, 

a That 
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That the perſons who voted at the laſt election for Bed- 
ford having received Hawes's were thereby diſqua- 
lifiedj;j 
It was teſolved in the negative. 

2. The queſtion being put, 

That the perſons who voted at the laſt election diet Bed- 
ford having received Welborn's charity, were thereby diſ- 
qualified; 

It was reſolved in the affirmative. 

3. The queſtion being put, 

That the maſter and brethren of St. John's — were 
diſqualified from voting at the election for Bedford; 

It was reſolved in the negative. 

4. The queſtion being put, 

That the word “am in the reſolution of 1690, refers 
to burgeſſes and freemen, as well as to the inhabitants 
houſeholders of Bedford; 

It was reſolved in the affirmative. 

5. The queſtion being put, 

That the ſix perſons who tendered their votes at the laſt 
election for Bedford, being admitted within the twelve- 
month by the common-council, had aright to vote; 

It was reſolved in the negative. 

The Committee likewiſe reſolved, 

That they would not reject any perſon” s vote (not other- 
wiſe diſqualified) for receiving alms, provided he had not 
received the ſaid alms within the year (B). 

On "Thurſday, the 23d of March, the Committee, by 
their Chairman, informed the Houſe, that they had deter- 
mined, 

That Sir William Wake, Bart. was duly elected; and, 

That Samuel Whitbread, Eſq. the petitioner, was duly 
elected, and ought to have becen returned (1). 


(1) Votes, p. 420, 421. 
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reſented to the Houſe, a petition of divers inhabitants, 
uſeholders of Bedford, ſetting forth; That the mayor, al- 
dermen, and common- council had, at ſeveral times, aſſumed a 
power of making an unlimited number of burgeſſes and freemen, 
ſtrangers, and foreigners, who never ſerved any corporate office, 


P ve 39. (A). On the 26th of April, Mr. Whitbread 


_ exerciſed any trade, or contributed to any rate or aſſeſſment, 


within the town, for the ſole purpoſe of their voting at elections 
for members of Parliament; That particularly in the month of 
September, 1769, they had made upwards of fiye hundred, and 
2 confiderable number every year ſince; and that the like evil 
practice, if continued, would totally annihilate the ancient right 
of election to the petitioners, the whole number of inhabitants, 
houſeholders, who have a right to vote, being computed not to 
exceed five hundred and forty ; praying, therefore, that the 
Houfe would grant ſuch relief as might be expedient for the 
preſent, and prevent the like practices for the future. Votes, 
P. 573» 574 
Tais — was ordered to be referred to a Committee to 
enquire into, and ſtate the matter of fact to the Houſe. 
On the firſt of May, Sir William Wake, now Mr. Whit- 

bread's colleague, after complaining that the petition had þeen 

reſented by a ſurpriſe on him, and the non-reſident electors of 

edford, and that he had received no notice that ſuch a thing 
was intended, moved that the order for referring it to a Com- 
mittee ſhould be diſcharged ; but the queſtion being put on that 
motion, it 2 in the negative. (Votes, p. 603, 604.) On 
the 17th of May, however, (Votes, p. 699, ) nothin 2 
been done by the Houſe in conſequence of a report which ha 


been made by the Committee ſome time before, the confidera- 


tion of the report was put off for two months, before which 
time the Houſe was prorogued for the ſummer. ; 
P. 46, 
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P. 46, 61. (B.) As a perſon who is at preſent in indi 
1 may afterwards become . or 5 
and vice verſa, it cannot be ſuppoſed that the receipt of alms, 
or of any particular charity (in caſes where that diſqualifies) 
ſhould operate at an unlimited diſtance of time, nor on the other 
hand, that, where the right of election is in thoſe who pay ſcot 
and lot, or to church and » fuch payments ſhould produce 
a qualification, though made at any remote period before the 
election. Some line muſt be drawn, in both inſtances, and that 
line, by the eſtabliſhed cuſtom of Parliament, ſeems to be one 
year before the election; unleſs in particular caſes, where, ei- 
ther by ſpecial uſage, a determination of the Houſe (as in the 
caſe of Reading, /upra, p. 52), or an act of Parliament (as in 
London), the pf: ualification by alms is extended to two years. 

P. 52. (C). The counſel for the ſitting members were go- 
ing to ſtate the nature of Mr. Bedford's charity, in Ayleſbury, 
from their briefs, but this was objected to, unleſs they — 
produce legal evidence of it. It is ſtated in the Journals. 

« - Feb. 1695. The Committee reports, That it appeared 
„that John Bedford, by his will, made the 12th July, 9 Hen. 
% VII. allotted lands of about 120l. a year, for the repair of 
e the highways about ANT « and to be dealt in a/ms, to 
blind people, crooked, ſick, and poor people. That, in 
% 39 Eliz. there was an act of Parliament for ſettling this cha- 
« rity, by which the ſaid truſt is veſted in nine perſons, who 
« are made a corporation, and empowered to act in the dif] 
« ſition of the ſaid charity, according to the will of Mr. Bed- 
«« ford, and are to have perpetual ſucceſſion, by the name of 
*« the Surveyors of the highways of Ayleſbury, in the county of 
Bucks. That this charity, accordingly, every St. Thomas's 
«« day, is diſtributed by the feoffees, to the poor of Ayleſbury, 

by two ſhillings, half a crown, or three, four, or five ſhillings 
a piece, or ſuch {mall ſums, and is commonly continued to 
the ſame perſons for their lives, but that *tis diſcretionary in 
the feoffees to change the perſons as they think fit. And 
that, for this charity, every three years they account to the 
„ biſhop of Lincoln (1).“ 


Surely this entry in the Journals was evidence to be read to 
the Committee. 


(x) Journ, vol, xii. p. 487, col. t. 


THE 


XVI. 
1 l 2 
1.5 _ 
| Or Tux BOROUGH or 
T 
Is TH CounTyY or SUFFOLK. 


The Committee was choſert on Friday, the 17th of Mikch; and 
conſiſted of the following Gentlemen. 
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Fred. Montagu, Eſq. Chairman, High. Ferrers 
Philip Yorke, Eſq. I Hellefton 
Richard Benyon, Efq. * Peterborough 
Thomas Powys, Eſq. I Northampton. 
Right Hon. Tho. Townſhend, Whitchurch 
Robert Vyner, Eſq. Lincoln 
George Byng, Eſq. _ s | Wigan 
Thomas Whitmore, Eſq. = | Bridgenorth 
Charles Morgan, Eſq. 8 { Breconſhire 
Sir Roger Moſtyn, Bart. £ {F lintſhire 
Hans Sloane, Eſq. v | Newp. Hants 
Charles Dundas, Eſq. = | Richmond - 
Nathaniel Ryder, Etq. Tiverton 
NomMiIlNERFs. 7 
Of the Petitioners, £6 | 
James Grenville, Eſa. Buckingham 
| o the Sitting Members, N 
Beaumont Hotham, Eiq. | J Wigan 


PETITIONERS. | 
Sir Walden Hanmer, Bart. on behalf of himſelf and Sir Pa- 
trick Blake, Bart. (abſent in the Iſland of St. Chriſtopher's.) 
Certain Electors for the Borough of Sudbury. 
Sitting Members. 
Thomas Fonnereau, Eſq. Philip Champion Creſpigny, Eſq. 


5 CounsE Ll 

1 For the Petitieners. 

i , Mr. Murphy. 
x Fer the Sitting Members. 

ny Mr. Cox, Mr. Wilſon. 
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Ox Saturday, the 8th of March, the Committee being 
met, the two petitions were read, containing, in ſubſtance, 


the ſame allegations, namely; That a great many legal vo- 
ters, who tendered their voices for Hanmer and Blake, had 


been rejected, although they had been for my years in | 
the poſſeſſion and exerciſe of their rights, to the 


| nowledge 
of the mayor, and of Fonnereau, one of the ſitting mem- 
bers, in whoſe favour, and at whoſe requeſt, many of 


them had frequently polled at former elections; That many 


whoſe claim ſtood in the ſame predicament, had been ad- 
mitted to vote for the fitting members; That others who 
were not legally qualified, had alſo been admitted to vote 
for them; That the fair majority of legal votes was in fa- 
vour of the petitioners; But, that William Strut, the may- 
or and returning officer, had aQed partially and corruptly 
before, and during the poll, and had declared the fitting 
members duly elected, and had returned them; And that 
money was given by the ſitting members, or their agents, 


by way of bribe of reward, to perſons who voted for them 
at the eleCtion (1). 4 b 


The laſt determination of the right of election, being 


read, appeared to be as follows. 


6 December, 1703. Reſolved, « That the right of 


« election of burgeſſes, to ſerve in Parliament for the bo- 


tough of Sudbury in the county of Suffolk, is only in the 


(1) Votes, 6 Dec. 1 „ P. 31, 32: 
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& ſons of freemen, born after their fathers were made free, 


e and in ſuch as have ſerved ſeven years apprenticeſhips, or 


ic are made freemen by redemption (2). 

Then the ſtanding order of 1735-6 was read (3). 

At the opening of the cauſe, the counſel for the petition- 

ers contended, that the reſolution of the 6th-Dec. 1703, 
was merely explanatory of one of the 19th of January, 
1702-3, in the following words; | 

Reſolved, ** That the ſons of freemen, born after their 
cc fathers were made free, and thoſe that have ſerved ap- 
e prenticeſhips in the borough of Sudbury, in the county 
« of Suffolk, have a right to vote in the election of mem- 
c bers to ſerve in Parliament for the faid borough, without 
e any admiſſion, in form, to their freedam, or taking the oath 
* of freemen (4). 

A great number of perſons, who tendered their ſuffrages 
for Hanmer and Blake at the election, were rejected, be- 
cauſe they did not produce evidence of their admiſſions to 
their freedom, enrolled upon ſtamps, in the books of the 
corporation. If the right of election was to be taken to be 
as declared in the reſolution of January, 1702-3, no formal 
admiſſion was neceſſary; that objection muſt fall to the 
ground; and it would only be requiſite, in order to eſta- 


bliſh the votes of thoſe perſons, to ſhow that they came 
within the deſcription of one or other of the two claſſes 


mentioned in the reſolution. os | 
They ſaid that this would appear to be the caſe from the 


hiſtory of the two reſolutions, as it is contained in the Jour- 


nals; That the right of election for this borough was, du- 
.ring the laſt century, in a very precarious uncertain ſtate; 
That ſometimes the excluſive right was claimed and exer- 
ciſed by the magiſtrates, or governing part of the corpora- 


tion, and, on other occaſions, the freemen at large were 
admitted to vote; That, in ſhort, every election was a 
ſtruggle, with various, ſucceſs, between the former, who 


were called the Bench, and the latter, called the Floor; 


That, at the election in 1702, one Benjamin Carter, the 


mayor and returning oflicer, declared, in conſequence of 
an order he had obtained from the governing part of the 


(2) Journ vol. xiv. p. 245. col. f, 2. 
(2) Supra, vol. i. p. 51. 
{4} Journ, vol. xiv. p. 119. col. 2. p. 121. col. 1. 
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corporation to - oblige all perſons claiming votes to enroll 
themſelves, that no man ſhould be ſuffered to poll whoſe 
uame was not enrolled according to that order, and for 
want of ſuch-enrollment, rejected ſeveral who had voted, 
at previous elections, for thirty years backwards (1); That 
it was on the occaſion of a petition of the unſucceſsful can- 
didate at that election, that the firſt of the two reſolutions 
was made; That the election being declared to be void (a), 


on the ground of bribery, a new conteſt enſued between 


the ſame parties, and was followed by a new petition of the 
former petitioner; That, in this ſecond cauſe, the only point 
was, Whether, according to the right of election declared 
by the firſt reſolution, thoſe who had ſerved five years as. 


attorney's clerks, had a right to vote (3); and that the re- 
ſolution of 6 Dec. 1703, being made to decide that point, 
muſt, by the fair conſtruction, be conſidered, as merely 
an explanation of the former, as to the number of years ne- 
ceſſary to ſuch an apprenticeſhip. as would beſtow a right to 
vote, that having been left undefined in the firſt. 42 69k 


The counſel for the fitting members inſiſted, 
That the latter reſolution was to be conſidered as a com- 
plete independent determination; That there is no reference 


in it to the former, which in explanatory reſolutions there 


always is; And that, ſo far from being merely a commen- 
tary on the former, it declares the right of voting in a claſs 
of perſons not at all mentioned there (4); But that, if the 
reſolution of 6 Lec. 1703, is independent of the other, it 
is the laſt determination within the meaning of the ſta- 
tute; That perſons, therefore, claiming to vote under that 
determination, muſt prove themſelves to be completely 
freemen, which they cannot be without admiſſion ; and 
that the only legal evidence of admiſhon is the enrollment 
thereof upon ſtamps in the books of the corporation. 

The counſel on each ſide having argued this point, were 
directed to withdraw; and after the Committee had delibe- 
rated ſome time among themſelves, they were called in 
again, and informed, by the Chairman, that the Commit- 
tee had reſolved ( generally, | 


(1) Journ, vol. xiv. p. 119. col. 2. 
(2) Journ. Joc. cit. p. 121. col. 1. 

(3) Journ. /oc. cit. p. 244: col. 2, 
(4) Yiz. Freemen by redemption. 
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That the counſel for the petitioners ſhould produce evi- 
dence to ſhow by what right the  rejeCted perſons claimed to 
vote. A, 

After this piekmibary deeib jon, the whole caſe was gone 
* — the part of the petitioners. 
7 endeavoured to ſhow | RO 

1. 10 hat Honorary freemen, of whom a great number bad 

Sled for the fitting members, had no right to vote; 

2. That the perſons who had been rejected becauſe they 
did not produce the enrollment of their admiſhon upon 
Ramps, had a right to vote; 

3. That the mayor's conduct had Veen fach as merited 
the cenſure of the Committee, and the Houſe. 
| FTE They ſtated that they could prove a very public diſ- 
tribntion of money among the voters for the two fitting 
2 after the election, but as they did not fay they had 
7 NE roof either of money being given, or promiſes of mo- 
ot. ing made by them previous to, or during, the election, 
the Committee ale to think this would not affect their 
ſeats; and no evidence was gone into on this head. 

The following facts were all admitted N. 

1. On the ur point. 

Sudbury is a borough by preſcription. Tt was incorpo- 
rated by Queen Mary, and began to ſend members to Par- 
liament in the firſt year of Queen Elizabeth. From n 
time, the returns are without interruption. 

The corporation conſiſts of a mayor, fix aldermen, twen- 
ty-four capital burgeſſes, and an indefinite number of free- 
men. 

Till the year 1772, there are not above five or ſix inſtan- 
ces to be found in the books of the corporation, of perſons 
—_ to their freedom without any title acquired either 

by birth, fervitude, or redemption. "Thoſe inſtances ate 
men who were candidates to repreſent, or members for, 
the borough,” and were admitted out of compliment; but 
who cannot be ſhown ever to have exerciſed any franchiſe 
as members of the corporation. They are all within ang 
laſt hundred years. 

In 1772, the governing part of the corporation, the ma- 
jority being in the intereſt of Mr. Fonnereau, made an <n- 
try in their books (25 Feb.) importing, that they bave * r 
to admit men claiming by any of the above titles, and a 
gratuitouſly, or by favour, without any previous title, 07 

conſider 


# 
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conſideration in money. Accordingly, the next day (28 Feb.) 
150- were admitted at once, of whom 130 had no right 
either by birth, ſervitude, or redemption. Before that pe- 
od, this r of making Honorary freemen had never been 
exereiſed in the borough (except, as had been faid, out of 
eumpliment to candidates or members) nor was it under- 
ſtood to exiſt. © br tos vl e 
2. On the ſecond point. 12 | 
: The-conftant uſage has been to permit perſons having a 
title by birth to exerciſe all the rights of freemen with 
auy entullinent upon flamps, and even without an entry of 
their admiſſion in the books of the corporation, Thoſe 
rights are, chiefly, the right of turning on their cattle on a 
common belonging to the corporation, the right of carry- 
ing on different trades in the borough, and the right of 
voting for members of Parliament. | 
None but the freemen have the right of turning on (as 
they call it), and, when the time for turning on comes; the 
mayor, town-eleck, and ſome others of the corporation, 
attend at the common-gate in a ſort of court, and the free- 
men, with their cattle, pafs in review before them. Books 
are kept of the proceedings at thoſe courts, in which there 
are many entries like the 227 i | 
II May, 1772, Ordered, “ That the cattle, belonging 
“ to the freemen of this borough be put on the common of 
* this borough,” (on a day ſpecified in the order.) 

If any doubt ariſes about the freedom of any one, it is 
enquired into, and, until it is proved that he is entitled by 
birth, ſervitude, or redemption, he is not permitted to furs 
on. | 
Many freemen have not the right of turning on, but none 
but freemen can have that right. The price of freedom, 


by irfelf, when acquired by purchaſe, is leſs than the price 


of freedom and common united. 
7 May 1730, Ordered, “ That, if A. B. can ſhow that he 
& has the freedom of the town, he ſhall have the freedom of 
„ the common for ſix guineas.“ | 
The prices of the right of common are paid to the trea- 
ſurer, and the ſurplus of the money, after defraying the 
necefſary expences, is diſpoſed of at the moot-hall, on a 
day fixed by the mayor, to freemen not having cattle to turn 
en, and freemen's widows. It is called communage-money, and 
generally amounts to about 28. or 28. 6d. a head. 
| | Reputation 
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read 


Reputation that the father, (at the time the ſon was 
born), was free of the borough, has always been conſider- 


ed as ſufficient evidence of the perſon himſelf being a free- 


man. When a man was formerly admitted, the cuſtom has 
been to give him a ſlip of parchment ſigned by the mayor, 
or town-clerk. This is called the docket. of his freedom. 
But there are hardly any inſtances of its being ſtamped. 
There are ſeveral entries in the baoks, by which it appears, 
that men have been admitted to their freedom. on its being 
proved that their fathers were free at the time of their 
birth, by the oaths. of their neighbours, . or when their 
names were found on the communage-books, ar in old 
polls, without any . being made whether there was 
any enrollment upon ſtamps of their admiſſion. 

At the laſt election, 388 were rejected. The names of 


a great many of thoſe appear on the communage-books as 


exerciſing the right of common for aboye thirty years. By 
the parole teſtimony of one Griggs, a man of forty-nine 
years of age, who has been reſident all his life at Sudbury, 
and by a compariſon of the reſpeCtive polls, it appears, 
that of the 388, 26 voted in 1734; 83 in 17473 137 in 
May 754; 187 in 1761; and 281 in 1768. In 1104, 
Griggs lived with an uncle, who took an active part in the 
election of that year. He himſelf was conſtable in 1747, 


and acted. as check-clerk at the laſt election. He knows 


the major part of the rejected voters perſonally, and never 
heard any objection to their exereiſing every other franchiſe 
of freemen. ++ =Tav0 7 | 92 

In 1762, the mayor, aldermen, and capital burgeſſes 
were enrolled upon ſtamps in the corporation books, but 


they never inſiſted, at that time, nor till ſeveral years, af- 


terwards, that the other freemen ſhould be ſo enrolled ; on 
the contrary, one Stockdale Clarke, who had acted as 
town=clerk from 1749 to 1771, ſaid; that when he firſt 
come into that office, he had. propoſed to the corporation to 
have the freemen enrolled upon ſtamps, but that they told 
him the determination of the Houſe of Commons had ren- 
dered that unneceſſary; that he had conſulted ſome of the 
leading perſans in the town, who were not of the corpora- 
tion, and they gave him the ſame anſwer z and that the of- 
ſicers of the Stamp-oſſice having threatened bim with a 
proſecution if he did not take care to have the admiſſions of 


the freemen enrolled on ſtamps, he had ſent them word, 


that 
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that the corporation did not think there was any occaſion 
for it. This was alſo proved by Thomas London, an in- 
ſpector in the Stamp - oſſice, who had formerly lived twenty- 
one yeurs at Sudbury, had been mayor, and ſaid he did. not 
recollect an inſtanee of the formal admiſſion of a perſon 
bern the ſon of a freeman, but many of perſons becoming 
free by ſervitude or putebaſe. FF 
In 1768 there was a conteſt between three of the preſent 

candidates,— the two petitioners and Mr, Fonnereau. The 
numbers, on that oeccaſion, ſtood For Blake 618; Han- 
mer 26; Fonnereau 254. Although, as has been juſt 
mentioned (1), 281 of the perſons now rejected polled at 
that time ; and Mr. Fonnereau petitioned; yet neither at 
the election, nor in his petition, was there any objection 
made to their votes, many of which were given for him. 
The chief ground of his petition was bribery. His counſel, 
indeed, called a witneſs to prove that ſeveral of Blake and 
Hanmer's voters were not legal freemen, as not having been 
admitted upon ſtamps; but the Houſe would not permit 
this evidence to be gone into, becauſe foreign to the alle- 
gations of the petition (2). 

After that election, the governing part of the corporati- 
on determined to inſiſt that all freemen ſhould be enrolled 
upon ſtamps; and, in 1771, they fixed the 29th of Octo- 
ber for receiving the claims of thoſe who deſired to be en- 
rolled. On that day, the court being met for that purpoſe 
about 9g o'clock in the morning, ſeveral hundreds of people 
aſſembled. The firſt perſon who demanded to be enrolled, 
claiming on the ground of being the ſon of a freeman born 
after his father was made free, the town-clerk was ordered 
to ſearch the books to ſee if the father was enrolled upon 
ſtamps prior to the birth of the ſon, and no ſuch enroll- 
ment being found, he was rejected. The father was then 
dead, and had exerciſed all the franchiſes of a freeman 
during the whole of his life, which the claimant was pre- 
pared to prove. The refuſal to enroll this man produced a 
great clamour, and the mayor diſſolved the court; but the 
croud detained him and the other magiſtrates in the hall 
till g at night, when a ſort of compromiſe took place through 
the interpoſition of Hanmer, the mayor conſenting to en- 

roll 


) Supra, p. 70. 
) Journ, vol. xxxii. p. 705. col. 1. 


(1 
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roll three that uight, and to hold oourts afterwards for the 
purpoſe of enrolling others. A propoſal was that day made 
to the claimants, that a ſelect committee of the magiſtrates 
mould be appointed to enquire into their titles; and make 
a report thereof to the whole body; but tllis was not ac- 
cepted. Some of the perſons concerned in the detention of 
the mayor were proſecuted by information, and,; on their 
trial at the aſſizes, were convicted. Afterwards a ſelect 
committee was e. for the above purpoſe, the mayor 
and two capital burgeſſes to be a quorum. All the mem- 
bers of that committee voted for the ſitting members at the 
laſt election. At ſeveral ſubſequent courts Holden fot the 
purpoſe of enrollment, many of thoſe who Had been reject. 
ed on the 29th of October, 171, put in their olaim again, 
and were again rejected on the ſame 5 und, and after a 
ſimilar enquiry, as before; particularly on the 28th of 
February, 1772. Of the number of 170 alrtady ſtated to 
have been admitted on that day (1), 40 claimed” by birth or 
ſervitude: they were friends of Fonnereau, and voted for 
him and the other ſitting member at the faſt election; and 
as to them, no enquiry was made in court” into their titles. 
Of the whole number of 170, many were not preſent. 
They were propoſed in liſts of thirty and forty, and queſ- 
tions put and carried upon each entire liſt, that they ſhould 
be admitted and enrolled. Some of the magiſtrates were 
heard by the witneſſes to ſay, that they would enroll none 


but the friends of Fonnereauu. 1 | 
A mandamus was brought againſt the corporation by one 
Snee, to be admitted and enrolled as being the ſon of a 
freeman, born after his father was made free. The ſame 
attorney (Mr. Fonnereau's agent) conducted this caſe both 
for the plaintiff and defendants. He prepared the briefs, 
and inſtructed the counſel, on both ſides. On the trial, 
which came on before the Lord Chief Juſtice of the King's 
Bench at the fittings aſter Trinity term, 1777, Snee only 
brought evidence to ſhew that he was the grandſon of a 
freeman, and did not go into any proof that his father, was 
free, which he might have proved; a verdict was neceſſari- 
ly found for the corporation. This Snee was afterwards 
made an honorary freeman, and voted 'at the laſt eleQion 
for Fonnereau and Creſpigny. 


3- On 
(1) Supra, p. 68, 69. 
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— On the third e | 22 5 Magde Zim of 
Juſt before the Eleckibn, the mapot Rad a thouſatd c- 
es printed of an extract from the Durham act, 3 Geo. 
II. cap. 15. — Wh e reemen 
admitted to their freedom within the year, and mentionling 
the 1 'of one hundred pounds mAifted by the Kean 
if they 1 N to Vote, But dyttring Ke exception in fa- 
vo of perſons die abr an int hdd title. HE had hitnſelf 
caiiſed thoſe papers to be diſtfibuted zmong the perſons 
clalming to be enfonled, Some of them, tiking thealarm, 
cathe to aſk His opinion, whether they might vote without 
incurring wt cong nd received for anſwer, that they 
certainly would be liable to it if they preſumed to vote, 
and, if not able to pay, muſt go to jail.  'Two perſons par- 
ticularly ſwore, that it was this anſwer of his alone that 
prevented them from tendering their voices at the election, 
The poll; as the town-clerk' took it, by the mayor's di- 
rections, reduces the number of voters in the borough to 
about 35 At every former election fince 1703 near 400 
polled; Mr. Fonnereau himfelf had polled from 5 to 600 
on former occafions. | | 5 

No evidence Was produced, on the part of the fitting 
members, to contradi& the above facts; moſt of them 
were, in a manner, admitted. Their council feemed onl 
to aim at ſhewing that, of the perſons exerciſing the righ 
of common, many received alms; and that the votes'of men 
receiving alms . have never been allowed in this borough. 
That laſt fact was acknowledged to be fo by ſome of the 
witneſſes called on the part of the petitioners, * 


 Covxstt for the petitioners. | 
Iſt Point.] That /Bonorary' freemen (that is, thoſe who 


have not acquired a title to their freedom by birth, ſervi- 


tude, or redemption, ) cannot be legally made in Sudbury, 
according to the conſtitution of the borough, or, at any 
rate, that they have no right to vote in the election of 
members of Parliament, appears, both from the evidence 
which has been produced, and from the expreſs words of 
the laſt determination. It has been ſhewn that the books 


do not furniſh a ſingle inſtance of a perſon admitted a free- 


man, by favour of the corporation, till within a century; 
and the few examples within that time are of men to whom 
a nominal 


Wy +» Ct a 18 © 1 MyE : 
a nominal freedom was given as a mere.,unfubſtantiakcom- 
pliment, and who, from their fituation in life, muſt, be 


preſumed never to have claimed or exerciſed any of the. 


rights of freemen. e Aan 
In all caſes, where it has been a queſtion, whether ho- 
norary freemen have, or have not, a right to vote, the 
Houſe of Commons has proceeded on the evidence of 
uſage. If, by the cuſtom of the place, it appeared that 
they always had yoted, the Houſe, in determining the 
right of election, has employed ſuch general words as will 
comprehend them. If, on the contrary, the uſage was 


againſt them, the determination has been ſo expreſſed aa 


only to extend to freemen entitled by birth, ſervitude, or 

redethption.. . . 
In the caſe of Cheſter, in 1747, the counſel for the pe- 
titioners inſiſted, 'That the right of election was only in 
c ſuch citizens of the faid city as are inhabitants within 
& the faid city, or the liberties thereof, and admitted 10 
« their freedom within the city by birth, or ſervitude, and not 
« receiving alms or any ppblic charity.“ The counſel on 
the other ſide denied ht to be the right, and ſtated it 
generally to be © In the freemen of the ſaid city (1).“ 
AN propoſed to prove, but it was admitted, that ſe- 
vera honorary and non-reſident freemen had voted at the 
elections of mayors and ſheriffs, and had ſerved thoſe 
offices, and that bonerary freemen had exerciſed trades in 

the city (2). On this the Houſe, mh” 

9 Feb. 1747-8, Reſolved, « That the right of election 
« of citizens to ſerve in Parliament for the city of Cheſter, 
« is in the mayor, aldermen, and common-council, of the 
„ ſaid city, and in ſuch of the freemen of the faid city, 
not receiving alms, as ſhall have been commorant with- 
<< in the ſaid city, or the liberties thereof, for the ſpace 
« of one whole year next before the election of citizens 
6 to ſerve in Parliament for the ſaid city (3).“ | 
In this cafe, as there was evidence that honorary freemen 
had exerciſed the ſame franchiſes with thoſe who acquired 
their freedom by an antecedent title, or by purchaſe, the 
determination made uſe of general words under my 
| they 


(.) 2 Feb. 1747-8. Journ. vol. xxv. p. 498. col. 1. 
(2) 9 Feb. Journ. vol. xxv. p. 504, 505. 
(3) J6id. p. 505. col. i. 2. 
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are comprehended. - But in that of Worceſter, which 

happened at the very ſame time, as there was no ſuck 

evidence in their 23 | us the counſel for the 
ſitting member contended that the right was general, 

40 Hake freemen, not receiving alms (1, The dasses: 

nation was, EY 5 r 

11 Feb. 1747-8, Reſolved, That the right of election 
« of citizens to ſerve in Parliament for the city of Wor- 
« ceſter, is in the citizens of the ſaid city, not receiving 
« alms, and admitted to their freedom, by birth or ſervitude, 
« or by redemption, in order to trade within the faid ei- 
« 2). | 2 bby 85 2 32 

bete words are clearly excluſive of honorary free- 
men, or men made free gratuitouſly and without a pre- 
vious title; but not more ſo than the words of the reſolu- 
tion of the 6th of December, 1703, with regard to Sud- 
bury (3). Indeed, as one of the parties, boch in the caſe 
of Cheſter, and in that of Worceſter, contended for free- 
men in general, the difference in the language of the two 
determinations ſhows, that when the expreſſion «« 2 
is uſed generally, without any qualification as to the mode 
of acquiring their freedom, there honorary freemen are 
meant to be comprehended ; and, on the other hand, 
where ſuch qualification is ſuperadded, ' they are meant 
to be excluded. This alone is a e Gert that, 
according to the meaning of the laſt determination, hono- 
rary freemen cannot vote for members of Parliament, at 
Sudbury. | | | 

( This objection went to ninety-four perſons, who 
polled for each of the two fitting members.) 

IId Point.] If the reſolution of the 6th of December, 
1703, had been intended to alter, or repeal, that of the 
9th of January preceding, by which admiſſions in form 
were declared not to be neceſſary, as it followed it ſo re- 
cently, it would certainly have contained direct words ex- 
preſſive of ſuch intended alteration. That the univerſal 
and uniform ſenſe of the borough has been, that it did 
not alter or repeal it, is evident from the conſtant prac- 
tice which has been proved to have obtained ever ſince. 

But 


(1) Journ. vol, xxv. p. 509. col. 2. 
2) Journ. ſame vol. p. 5 10. col. 1. 
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thers had, before the birth of the ſons, and during the 
whole courſe of their. lives, exetcifed and enjoyed all 
the franchiſes and privileges of freemen, as communage, 
trades within the. borough, and the right of voting for 
members of Parliantent; farely this was proof enough, 
that they (che fathers) had been made free. Thete is 

othing concerning 'enrollment upon ſtamps neceffarily 
implied in the expreiſion, * made free. The mode of 
mating freemen varies in different boroughs, and the con- 
Itant practice in this borough has been not to require any 


former enrollment. Muſt we not itifer, that the Houſe, 


in ſpeaking of perſons made free, meant to refer. to the 
eſtabliſhed cuſtom of the place, however irregular gt 
may now appear to have been? | 
As fo much ſtreſs is laid on the enrollment upon ſtamps 
in the books of the corporation, as if that were the only 
al evidence of admiſſions to freedom, it will be neceſſary 
to take a view of the progreſs and changes of the ſtamp 
laws, as far as they affect this queſtion. yy 
The firſt of thoſe was the ſtatute of the 5th of William 
and Mary, cap. 21. It was entitled, “ An act for grant- 
< ing to their Majeſties ſeveral duties upon vellum, parch- 
«© ment, and paper, for carrying on the war againſt France," 
and it enacted, “ That, for every ſkin, or piece of vel- 
% lum, or parchment, and for every ſheet, or piece of 
* paper, upon which any admiſſion into any corporation, 
te or company, ſhall be engroſſed or written, the ſum of 
one ſhilling ſhall be paid (1), and that ſuch vellum, 
| & parchment, 


(z) Sect. 3. 
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et parchment, or paper, ſhall be ſtamped (1).“ — 
me 


ſtatute was to remain in force four years, but the 
duties were continued by ſtatute 8 and g of William III. 
and Ms $1 ikolphony . ont. 35D; | 
[The ſtatute of the 9 & 10 Will. HL Cap. 25, added, to 


the former, a ney duty of one. thilling..on admuſhons | 
which were therefore to pay two ſhillings. - Both by this 
ſtatute, and that of 5 William and Mary, it was enacted, 


That ſuch admiſſions ſhould not be pleaded, or given in 
evidence in any-court, nor be holden to be good, in law, 
or equity, till they were ſtamped z, and, if they had been 
written without a ſtamp, the duty, and a penalty of fixe 
pounds, were to be paid, and after this the ſtamp put upon 
them, before they could be pleaded, or given in evidence, 


or allowed to be good (2). By the act of the gth and 


10th Will. III. all inſtruments ſtamped under the former, 
(5 William and Mary) were to be called in, and ſtamped 
again with a ſecond ſtamp, and, by both, inſtruments 
already written, and not ſtamped at all, were to be bronght 
to the office and ſtamped. 
when the act of the 5th of the preſent King made 
alterations as will appear by ſtating the words of that act. 
5 Geo. III. cap. 46. f. 1. Whereas great frauds 


Thus the law ſtood on this ſubject, till the year 1765, | 
0 


are committed in the ſeveral duties of one ſhilling re- 
Bons 


&© ſpeCtively impoſed (among other duties) on admiſhon 
«into; corporations and companies, by an act of Parlia- 
© ment, made in the fifth and ſixth years of the reign of 
© their late Majeſties, King William and Queen Mary, 
* (intituled an act, &c.) and by another act of Parlia- 
* ment, made in the ninth and tenth years of the rei 
of his ſaid late Majeſty King William the Third, (inti- 
&© tuled, &c.) owing to the faid duties being charged 
© onthe admiſhons, and not on the entries, minutes, or 
© memorandums, made of ſuch admiſhons in the court 
& books, rolls, or records, of ſuch corporations or com- 


© panies, — be it enacted—that from and after the fifth 


« day of July, one thouſand ſeven hundred and ſixty-five, 
«© the ſeyeral duties upon admiſſions into corporations and 


Rs com- 
(x) Sed. 3. | 
(2) 5 Will. and Mary, cap. 21. f. 17. 9 & 10 Will. III. 
cap. 25. §. 59. | | 
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companies, granted by the ſaid acts, ſhall-ceafe and 
« determine. q e 
« g. 2. And that from and after (the ſame date) in lieu 
* thereof, the duty herein after mentioned be charged, 
* impaſed, and paid, throughout the kingdom of Eng. 
e land, dominion of Wales, and town of Berwick upon 


«© 'Tweed; that is to fay, 


E For and upon every ſkin or piece of vellum, or parch- 


ment, and for every ſheet or piece of paper, upon 
* which ſhall be ingroſſed, written, or printed, in the 


« court-book, roll, or record, of any corporation, or 


company, any entry, minute, or memorandum, of any 
« admiſſion into any corporation or company, the ſum 
of two ſhillings. pes * 


% And if any town-clerk, or other proper officer, ſhall 


. neglect or refuſe to make ſuch entry, minute, or me- 
* morandum, of ſuch admiſſion, upon the proper duty, 
jn the court-book, or on the roll, or record of ſuch cor- 


« poration or company, within one month after any per- 
ec fon ſhall be admitted into the ſame, he ſhall, for every 


« ſuch offence, forfeit the ſum of ten pounds.“ 


The other proviſions relating to ſtamps in the former 
acts are re- enacted by this (4), ber it is to be obſerved, 
that it does not, like the former, require that former ad- 
miſkons ſhould be re- ſtamped; or that they ſhould be en- 
tered in the books. | 8 aye": 
The greateſt part of the rejected voters were in the un- 
controverted enjoyment of their freedom before 1765. 
They were not, therefore, called upon to prove their 


freedom, by ſtamped admiſſions, in the books of the 


corporation, and the objection made to them by the 


returning officer at the poll falls to the ground. As to 


them, the true evidence would be admiſſions on ſlips 


of parchment duly ftamped, but that evidence the 


corporation took care ſhould never be forth-coming, be- 


cauſe they held it 3 under the reſolutions of 


1702 and 1703, to give admiſſions upon ſtamps. Slips of 
parchment, importing that the bearer was a freeman of 
Sudbury, but not on ftamps, were the only inſtruments 


i uſe. In their books, however, relating to rights of 
3 , B 2 


common, 


(1) Sed. 42. 
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common, they have kept annual liſts of the freemen, who 
put their cattle on the common, and alfo of thoſe freemen 
who, not having cattle, received their ſhare of the com- 


monage-money. Thoſe books need not be ſtamped by any 


law whatever, and, therefore, may be read in evidence. 
To this no reaſonable: objection can be made, nor to the 
parole teſtimony- which has been given before the Commit- 
tee. It has never been determined, that, according to the 
ſtamp laws, when no admiſſions on ſtamps are to be found, 
other evidence ſhall not be admitted to prove a man to be a 
freeman. | „ 1 24 
The general rule of law requires that evidence ſhall not 
be admitted of any thing of which better evidence might 
have been procured, and is not produced; but, when what 
would have been better evidence, if it could have been 


procured, cannot be found, it is alſo a rule of law, that 


the next beſt evidence ſhall then be admitted. And this 
rule, being derived from the principles of common ſenſe 
is not peculiar to the laws of this country. It is a rule of 
the civil law, with which one of the fitting members muſt, 
from his profeſſion (1), be acquainted. On the part of the 
rejected voters, the words of Cicero (no mean authority in 
that law) on behalf of a client whoſe caſe was very ſimilarto 
theirs, might have been uſed with great propriety. . The 


admiſſion of Archias the poet, to the freedom of the city 


of Heraclea, being called in queſtion, he was ready to prove 
it by the ſame ſort of evidence which the freemen of Sud- 
bury offered to produce, but was told that this was not the 
beſt evidence, and that he muſt ſhow the enrollment of his 
admiſſion in the books of the city, although it was notorious 
that thoſe books had been conſumed by fire, and did not 
exiſt, on which Cicero, who pleaded his caufe, obſerved, 
« Hic tu tabulas Heraclienfſium defideras, quas, Itahico beilo, 
* incenſo tabulario, interiſſe ſcimus omnes. Eft ridiculum, ad 
«c 
* umu. 

If a man could, in no inſtance, prove his freedom, but 
by ſhowing a ſtamped admiſſion in the corporation boeks, 
it would be in a candidate s power, after having gained the 
good wiſhes of the town-clerk to engage him not to enter 
the admiſſions of thoſe who were not likely to befriend 

him, 


{1) Mr. Creſpigny is King's Proctor. 


ea, gue habemus, nihil dicere ; querere que habere non 5. 
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him, and at the moderate riſk of ten pounds he could in- 
ſure him againſt any conſequences of his refuſal ſo to do in 
any particular inſtance.---Where the numbers run near, 
a very few ten pounds would ſecure a majority. - | 

But, from the titles, and the whole tenour of the ſtamp 
acts, it is obvious that they were meant but as revenue 
laws, and not intended to affect or ſtop the ordinary courſe 
of legal evidence. This is ſo much the caſe, that if you 
pay the penalty, and produce a certificate thereof, the en- 
try of admiſſion itſelf may be given in evidence although 
not ſtamped, as appears from the cafe of the King againſt 
Reeks, reported by Lord Raymond (1). 5% 

By the ſtatute of 17 George II. cap. 3. 6 1. it is enacted, 
©& That the churchwardens and overſeers ſhall cauſe publick 
« notice to be given in the church, of every rate for relief 
<« of the poor, allowed by the juſtices, the next Sunday 
6 after ſuch allowance; and no rate ſhall be reputed fuffi- 
& cient to be collected, till after ſuch notice given.“ Yet 


it has been determined that a perſon paying under a rate, 


which never was ſo publiſhed, ſhall nevertheleſs gain a ſet- 


 Uement (2). The principles of that determination will, 


by analogy, apply to the preſent caſe, ſince it ſnews that, 
where particular ſolemnities are enacted ſor particular pur- 
poles, as, with regard to ſtamps, for that of ſecuring the 
payment of a branch of the revenue, and, with regard to, 


the publication of rates, for that of general notoriety, al- 


though the legiſlature may have enforced the performance 
of ſuch folemnities, by depriving the perſon or perſons ne- 


glecting them of the uſe which might otherwiſe have been 
made of the thing on which they ought to have been em- 


ployed, yet the want of thoſe ſolemnities is not to annihi- 
late titles or rights acquired, and capable of proof, inde- 
pendent of them. On the whole, all the operation of the 
ſtamp laws is, that, if an inſtrument or entry of admiſſion 
is not ſtamped (or at leaſt the penalties not paid) ſhall not be 
of any advantage to the perſon offending againſt them, in 
eſtabliſhing his right of freedom. This was ſufficient, and 
the legiſlature does not go farther, and ſay, that ſuch per 

; on 


(1) 2 Lord Raym. p. 1446, line 9, from the bottom of the 


ge. 
(2) Quære. 
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ſon ſhall not be ſuffered to prove his right by any other evi- 
dence. | | ; 

If, notwithſtanding what has been ſaid, it were till to 
be thought, both, that perſons 2 a right to vote as 
being ſons of freemen born after their fathers were made 
free, muſt themſelves have been made free, and that the 
only legal evidence that they have, is their admiſſion en- 
rolted upon ſtamps, ſtill, on the cleareſt principles of law, 
the perſons rejected at the laſt election were entitled to 
vote. When they demanded to be enrolled they offered to 
ſhew that, when they were born, their fathers were free, 
and that they died in the exerciſe of all the rights of free- 
men. Surely, after ſuch a length of time, their being free- 
men was not to be conteſted. The law would preſume, with 
regard to them, enrollment upon ſtamps, if efſential, and 
erery other neceſſary form. The court of King's Bench 
never would ſuffer the right to a franchiſe to be queſtioned, 
upon the ſuggeſtion of ſo ſtale a defect of title. In the 
caſe of the King againſt Stevens, that court unanimouſ] 
refuſed to grant an information, becauſe the perſon againſt 
whom it had been moved for had been in poſſeſſion for 
twenty-nine years (1); and, ſince that caſe happened, they 
have laid down a rule, never to grant an information in 
the nature of Quo warranto againſt a corporator de facto, if 
he has been twenty years in the undiſturbed enjoyment of 
his franchiſe (2). If, therefore, the title to be admitted of 
thoſe who claimed by birth, was not to be queſtioned, if 
they could ſhow that at the time of their birth their fathers 
were in poſſeſſion of the franchiſes of freemen, and fo con- 
tinued till their death, if they were ready to prove this, 
but were not permitted, and if, upon this legal ground, 
they demanded to be admitted and enrolled upon ſtamps, 


and were refuſed, they are to be conſidered as if they 


had been in fact admitted and enrolled, as to the right of 
voting either at corporation elections, if, by the conſtituti- 
on of the borough, they have any ſhare in them, or for 
members of Parliament; and, having tendered their votes 


at the laſt election, they are entitled to be put upon the 


poll. This equitable doctrine has been recognized and 


eitabliſked, with regard to the election of mayors, in the 
Vor. II. G caſes 


(1) 1 Burr. p. 433. Michaelmas 31 Geo. II. 
(2) Vide ſupra, Caſe of Helleſton, p. 3, 4. 
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caſes of the King v. Oſborn, and Auſtin v. Oſborn, Trin. 
2. George the Firſt (1), and, with regard to the election 
of members of Parliament, in numberleſs inſtances to be 
found in the Journals, but, particularly, in the caſe of 
Shrewſbury, which was determined a few days ago (2). 

The palpable colluſion in the ſham mandamus, nominally 
brought by Snee, but conducted by the agent for his pre- 
tended antagoniſts, is the ſtrongeſt proof that they aud 
their adviſers knew that the law was againſt them. 

As to 137 of the rejected voters, it has been proved, by 
the teſtimony of Griggs, and by the polls, that they have 
been in the poſſeſſion and exerciſe of the franchiſe of voting 
as freemen ever lince May 1754 (3), which is more than 
twenty years previous to the laſt election. Their right 
doe could not have been queſtioned at the time of the 
election even in Weſtminſter-hall, ſince the rule which has 
been juſt mentioned had attached upon them, and this Com- 
mittee will not ſuffer rights to be diſputed before them, 
which cannot be attacked in the ordinary courſe of law. 
The votes of thoſe 137 perſons muſt therefore, at all 
events, be added to the poll, and they alone, independent 
of the others, are ſufficient to give both Sir Walden Han- 
mer and Sir Patrick Blake a great majority over the ſitting 
members. 

IIId Point.] The moſt unjuſtifiable behaviour of the 
mayor, in garbling the ſtatute of George the Third, and in 
deceiving the electors, in order to perſuade them not to 
tender their votes, while it proves that he knew that, it 
tendered, they ought to be received, convicts him of ſuch 


intentional and criminal partiality, as calls for a degree of 


cenſure and puniſhment ſufficient, by the example, to de- 
ter others in the like ſituation, from practices of fo dange- 
rous a tendency (A). 

'The counſel for the fitting members contended, 

That, as to the admiſſion of honorary freemen, the ma- 
giſtrates being allowed to have a right of ſelling, mult 
likewiſe have a right to give away the freedom of the town 


and common, the one neceſſarily comprehending the other. 
That, 


(1) Comyn's Rep. 249, 243. 
(z) Vide ſupra, vol. i. 
(3) Supra, P-. 70. 
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That, as to the inference that perſons were freemen, 
and entitled to vote, from their names appearing on the 
communage-books as having received the communage- mo- 
ney, it was ſo fat from fair or concluſive, that widows, 


who as women cannot exerciſe any of the rights of free- 


dom, appear on thoſe books. That, on the contrary, the 
communage- money was to be conſidered as a ſort of charity, 
of the nature of alms, and that, as ſuch, by the common 
law of Parliament, the receipt of it had diſqualified thoſe 
who did receive it, even ſuppoſing their votes otherwiſe to 
have been good. 

But they chiefly relied on their eonſtruction of the ſtamp- 
avs, by which they contended, that nothing but ſtamped 
admiſſions could be legal evidence of a perſon's being a 
freeman. | 

In reply, the Counſel for the petitioners ſaid, on the 
queſtion concerning the honorary freemen, 

That, though it may be true that where a man can fell 
a thing as his own, he may confer it gratis, yet this will 
not apply to the ſelect part of a corporation, who, in ad- 
mitting to the rights of common, and of carrying on trades 
in a borough, act only as truſtees for the corporate body at 
large. That their power of diſpoſing of thoſe rights for a 
conſideration in money, which counterbalances to thoſe al- 
ready poſſeſſed of them what they loſe * their being 
communicated to a greater number, is far from involving 
in it a power of diminiſhing the value of thoſe rights to 


the ſubliſting freemen, by an encreaſe of number without 


any equivalent or compenſation. 

hat, as to the diſtribution of the communage-money, 
it had been proved, that, by the cuſtom of the borough, 
it is given only to freemen, and freemen's widows. That 
all the men, therefore, who appear by the books-to have 


received it, maſt be conſidered as freemen, and that with- 


out going into the litigated queſtion of the common law 
diſqualification by alms, the communage-money can never 
be conſidered as alms ; that it is the property of the per- 
ſons to whom it is paid, purchaſed by themſelves, or their 
forefathers who firft acquired the freedom of the borough z 
and that it is given as an equivalent to thoſe, who, not hav- 
ing cattle of their own to turn on, cannot enjoy the privi- 
lege of the common in that way. 
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During the courſe of the cauſe, the counſel for the peti- 
tioners propoſed to call a witneſs, to prove a converſation of 
one Delande, an alderman of Sudbury; on a ſuggeſtion 
that Delande himſelf could not be found to be ſerved with 
the Speaker's warrant. 

This was objected to, and the point being argued, 

The Committee, after clearing the court, 

Reſolved, That the counſel ſhould not be permitted to 
« go into this evidence.“ toi 

After the Committee had ſettled their opinion among 
themſelves with regard to the merits of the election, be- 
fore they communicated their determination to the Houſe, 
they ordered Strut, the mayor, and all the agents and per- 
ſons belonging to Sudbury who happened to attend, to be 
called in, and the Chairman, by their direction, publicly 
reprimanded Strut for his conduct at the election. He told 
him, That, by publiſhing a partial, mutilated extract from 
the ſtatute of George the Third, he had converted what 
was deſigned by the legiſlature for the moſt equitable pur- 
poſes, to ſerve the worſt : That the object of that ſtatute 
was to ſecure men, poſſeſſed of an eſtabliſhed right to vote, 
in the ſubſtantial and effectual exerciſe of that right, by 
preventing their ſuffrages from being overpowered by an in- 

flux of new voters, unconnected with the borough, and 
made ſuch merely to ſerve a particular jobb : But that he 
had falſely held out its penalties to perſons who had an 
eſtabliſhed right, in order to deter them from exerciſing it. 
That the Committee had it in their power to report his 
conduct, and expoſe it to the juſtice of the Houle (A), 
but they hoped a ſenſe of their lenity, and his own guilt, 
would be ſufficient, in future, to prevent him from acting 
ſuch a, part, if ever he found himſelf in a ſituation ſimilat 
to that in which he appeared at the laſt election. 


The numbers on the returning officer's poll ſtood 3s 
follow : 


For Fonnereau, = - . - - - 181 
. 19 

For Hanmer, - 5 - - 74 

For Plake, . - - 73 
4 of the voters for the ſitting members were objected to as 
CS freemen. If the petitioners had only ſucceede« 
on that point, the majority would have ſtill been agair 

them; for Fonnereau would have remained with 87 vol 

an. 
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T 85 
and Creſpigny with 85. If, therefore, the Committee had 
thought, that admiſſions upon ſtamps, in the corporation 
books, were neceſſary to eſtabliſh the right of voting to all 
thoſe who had been rejected, they could not decide in fa- 
your of the two petitioning candidates. 

Of the 388 who were rejected, 26 were proved to have 
polled at every former election ever ſince 1734 (1). If we 
add thoſe to the votes for Hanmer and Blake, deduCting at 
the ſame time the honorary freemen from thoſe for the two 
ſitting members, the majority will then be in favour of 


the two former, the numbers ſtanding thus : For Hanmer 


100; for Blake 99; for Fonnereau 87; for Creſpigny 85. 
It was, therefore, poſſible that the deciſion ſhould 1 in 
farour of Hanmer and Blake, the Committee holding the 
honorary freemen's votes to be void, and of the 388 re- 
jected, only the 26 above-mentioned to be good. But 
every argument and principle in ſupport of thoſe 26, ap- 
plies equally to all the 137, (of which they make part,) 
who have been polled ever ſince May, 1734, that is, above 
twenty years before the laſt election (1). 

The Committee therefore, in order to determine in fa- 
vour of Hanmer and Blake, muſt have conſidered all the 
137 as good votes, and the addition of them, without de- 
ducting the honorary freemen, would turn the majority 
conſiderably on the dae of the petitioners; for the num- 
bers would be, for Hanmer 211; for Blake 210; for 
Fonnereau 181; and for Creſpigny 179. Hence it fol- 
lows, that a deciſion for Hanmer and Blake only neceſſarily 
required the Committee to be of opinion, “ That perſons 


© who derived their claim to their freedom from the an- 


« tecedent title of birth, who had exereiſed all the rights 
of freemen, and that of voting for members of Par- 
* hament among the reſt, for twenty years and upwards 
before the laſt election, who had demanded to be en- 
“rolled, (and offered to prove that at their birth their 
* fathers exerciſed and enjoyed the rights and franchiſes 
e of freemen,) but were refuſed, had a right to vote, 
though they could not produce evidence of their ad- 
* miſhon enrolled upon ſtamps.” 8 
n 


(1) Supra, p. 70. 
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On Wedneſday, the 22d of March, the Committee, by 
their Chairman, informed the Houſe, That they had de- 


termined, 
That Sir Walden Hanmer, Bart. and Sir Patrick Blake, 


Bart. were duly elected, and ought to have been re- 
turned (1). | | 


(1) Votes, p. 407, 408. 


NOTES 


1 87) 
. 
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Pack 82, 84. (A.). The following caſe was very much 


in point to the conduct of the returning officer. In 1705, on 
liſhed a 


occafion of an election, the mayor of Norwich had pub 
bye-law, made at an aſſembly held in Norwich, 28 Oct. 1640, 
enacting, That any one that ſhould give his voice for any man, 
not free, to be choſen citizen for the Parliament, ſhould forfeit, 
to the uſt of the poor, five pounds, or ſuffer impriſonment (1). 
The Houſe, oh this, (6 Dec. r * That Wil- 
« liam Blyth, Eſq. late mayor of the city of Norwich, by 
% printing and publibin a pretended byt-law, made in the year 
*«« 1640, eonttary to Mo a Charta, in order to terrify the 
« electors of the ſaid city from free and impartial voting in the 
late election of members to ſerve in Parliament for the ſaid 
« city, is guilty of an ill and arbitrary proceeding.” 

And ordered, That the ſaid William Blyth be, for his 
* ſaid offence, taken into the cuſtody of the Serjeant at Arms 
« attending this Houſe (1),” 


(1) Journ. vol. xv. p. $5. col. 2. p. 56, col. 1, 
(2) Journ, vol, xv, p. 56. col, 1, 2, ' 
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Or THE DISTRICT or 


WIGTOWN, WHITEHORN, NEW 
GALLOWAY, and STRANRAER, 


In SCOTLAND. 


E 


ne Committee was choſen on Tueſday, the 21ſt of March, 
and conſiſted of the following Gentlemen. 


Sir Tho. — Bart. Chairman. 
g. 


John Tempeſt, E 


Chriſtopher Griffith, Eſq. 
_ Dyke Acland, Eſq. 

on. Thomas Lyon, - 
Charles Ogilvy, Eſq. 
William Weddel, Eſq. 
Sir Cecil Wray, Bart. 
Hon. Charles Finch, 
2 Martin, Eſq. 

on. John Vaughan, 
Earl of Fife, 
Lord Adam Gordon. 

NOoMIN EES. 
Of the Petitioners, 
John Burgoyne, Eq. 
Of the Sitting Members, 

Solicitor General of Scotland. 


PETITIONER. 


Members for 


] Durh. county 


Durham 
Berkſhire 
Callington 
Aberdeen, &c. 


Weſt-Looe 


Malton 
Eaſt-Retford 

( Caſtle-Riſing 

| Tewkeſbury 
Berwick 

Bamfshire 

| Kincardineſ, 


Preſton 


J Edinburghſh. 


Henry Watkin Daſhwood, Eſq. 


Sitting Member. 
William Norton, Eſq. 
CounseE uL 
For the Petitioner. 


Mr. Macdonald, 


Mr. Elliot. 
Por the Sitting Member. 


Mr. Croſby, Mr. Lee (A). 


Tr TEE 


Of the DISTRICT of 
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VW HEN the Committee met, on Wedneſday, the 22d 
of March, Mr. Daſhwood's petition was read, which, as it 
contains the general ſtate of his caſe, and will ſerve as a 
precedent for petitions from diſtricts of boroughs in Scot- 
land, it may be proper to inſert at length, 


«To the Honourable the Commons of Great Britain, in 
« Parliament aſſembled, the Petition of Henry Wat- 
& kin Daſhwood, Eſq. humbly ſheweth, 


te That your petitioner, and William Norton, Eſq. were 
* candidates at the laſt election of a member to ſerve in 
« Parliament for the diſtrict of the borough of Wigton, 

Whitehorn, New Galloway, and Stranraer, in Scotland, 
« which election was had on Monday, the 31ſt day of Oc- 
6 tober, 1774; That, at the ſaid election, the delegates for 
« the boroughs of Wigton, Whitehorn, and Stranraer, du- 
ly choſen, and appointed for thoſe three boroughs, met 
at New Galloway, the preſiding borough, and that 
„Alexander Ferguſon, Eſq. choſen and appointed dele- 
“gate for the borough of New Galloway, ab/ented himſelf 
from the ſaid election, having pretended to reſign the 
6 office of delegate; That John Newall, Eſq. pretending 

to have been duly choſen delegate for the ſaid borough 
* of New Galloway, upon ſuch pretended reſignation of. 
#5 the ſaid Alexander Ferguſon, Eſq. was admitted to vote, 


cc and 


cc 
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« and, accordingly, voted for the ſaid William Norton, 


« Eſq. But your petitioner, having had the votes of the 
« delegates of the boroughs of Wigtown, and Whitehorn, 
« at the election aforeſaid, and the ſaid William Norton 
« the vote of the legal delegate of the borough of Stran- 
« racr only, (the pretended delegate, John Newall, Eſq. 
« not having any legal authority to to vote at ſuch election) 
« had, thereby, a majority of legal votes; notwithſtand- 
ic ing which, the ſaid William Norton had been returned 
« as the burgeſs duly elected, to ſerve in Parliament for 
the aforeſaid diſtrict of boroughs, to the manifeſt injury 
« of your petitioner. Your petitioner, therefore, hum- 
© bly prays this honourable Houſe to take the premiſes in- 
« to their conſideration, and grant him ſuch relief, as to 
« this honourable Houſe ſhall ſeem meet (1).” 

There were two queſtions in this caſe. 

1. Whether Mr. Newall was duly choſen a delegate, for 
the borough of New Galloway, and was capable of voting 
at the election of the member to ſerve in Parliament for the 
diſtrict. The ſuppoſed illegality of the appointment, and 
of the vote of Newall, was the only ground of Mr. Daſh- 
wood's claim to the feat. | | | 

2. Whether a perſon, not a burgeſs of any of the bo* 
roughs compoſing a diſtrict, is capable of being elected a 
buryeſs, to ſerve in Parliament for that diſtrict. Mr. 
Dafhwood was not a burgeſs of either of the four boroughs 
for which he was a candidate, at the time of election; and 
this objection to his eligibility was taken, on the trial of 
the cauſe, by the counſel for the fitting member. | 

To render the arguments in this caſe mor- intelligible, 
it will be proper to premiſe a brief account of the mode of 
electing members for the boroughs in Scotland, as it has 
been eſtabliſhed by the ſeveral acts of Parliament, fince the 


union of the two kingdoms. 


By an act of the Scotch Parliament, of the 5th of Febru- 
ary, 1707-8, cap. 8. (2) declared to be equally valid as if 
it had been inſerted in the treaty of union, there are to 
be, of the forty-five repreſentatives of Scotland, in the 


Houſe of Commons (to which number they are confined <4 
the 


(1) Votes, Dec. 6. p, 32, 33. 
(2) Ruff head's Statutes, vol. iv. p. 232, 233, 234. Scots 
Acts, ſmall edit. vol. iii. p. 736, &c. 
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the 22d article of that treaty) fifteen choſen by the royal 
boroughs. Of theſe, one is choſen by the city of Edin- 

bangs and one by each of fourteen diſtricts, into which, 
by that act, the remaining boroughs are divided (B). Each 
borough of a diſtrict receives a precept from the ſheriff or 
tteward, in whoſe juriſdiction it lies, within four days after 
he receives the writ of election, by which precept the ma- 
giltrates are commanded to elect a commiſſioner (or dele- 
gate) according to the manner in which they formerly elec- 
ted the members they ſent to the Scotch Parliament. 

The delegate, when elected, has a regular commiſſion 

ven him, and all the delegates meet on the day appointed 
or choofing the member of Parliament, at one of the 
roughs in the diſtrict. That day muſt always be the thirti- 
eth after the teſte of the writ, unleſs that happen to be a 
Sunday, in which caſe the election muſt be on the thirty- 
firſt day after the teſte of the writ (1). 

The borough where the election is made is called the 
preſiding — This each borough is, in its turn, from 
one general election to the next, in the order preſeribed by 
the Scotch act before mentioned (B). If a vacancy happens 
in the interval between two general elections, the borough 
which preſided at the general election immediately prece- 
ding (2), or (as it is expreſſed in the ſtatute, and which 
amounts to the ſame thing) the borough which preſided at 
the eleQion oFthe member whoſe ſeat has become vacant, 
is to preſide at the election conſequent upon ſuch va- 
cancy. , | 

The whole power of election is devolved upon the de- 
legates, ſo that they may vote for whom they pleaſe, and 
are neither bound to receive, nor follow, any inſtructions 
from their reſpective conſtituents (C). 

In the event of an equality of voices, the delegate of the 
preſiding borough has a caſting vote, beſides his vote as 
commiſſioner for his own borough (3). 

If the commiſſioner from the preſiding borough be ab- 
ſent from the meeting for the election of the burgeſs to ſerve 
in Parliament, or refuſe to vote, the commiſſioner from the 
borough which was the preſiding borough at the laſt elec- 

tion, 


(1) 6 Anne, cap. 6. F 5. 
(2) Same ſtat. and ſeR, 
(3) Sco. Stat. 1707-8. cap. 8. 
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tion, and if he alſo be abſent, or refuſe to vote, the com- 
miſſioner from the borough, which was the preſiding bo- 
rough, at the election immediately preceding the laſt; and 
in caſe he be abſent, or refuſe to vote, the commiſſioner 
from the borough, which was the laſt preſiding borough 
but two, has, beſides his own vote, the caſting or deciſive 
vote (1). | | 

The 3 for the election of the delegates is preſcribed by 
the ſtatute of the 5th of George the Second, cap. 16, f 5. 
That ſection, which is very material in the preſent caſe, is 
in the following words. | 

« Be it enacted, that the ſeveral ſheriffs and ſtewards in 
& Scotland ſhall, within the fpace of four days after the 
« writ ſhall come to their hand, iſſue their precepts to the 
tc ſeveral boroughs within their juriſdiction to elect their 
© delegates, and ſhall cauſe the ſame to be delivered to the 
s chief magiſtrate of ſuch borough reſiant in the borough 
c for the time being; and that ſuch chief magiſtrate, to 
« whom ſuch precept ſhall be deliveted, ſhall be delivered 
« ſhall, within two days after his receipt of the ſame, call 
« and ſummon the council of the borough together, by gi- 
« ying notice perſonally, or leaving notice at the dwelling- 
« place of every counſellor then reſiant in ſuch . 
c which council ſhall then appoint a peremptory day for the 
c election Fl the delegate ; but two free days ſhall intervene be- 
cc tqwixt the meeting of the council which apMAlints the day of 
c election of the delegate, and the day on which the election of 
& the delegate is to be made.” WD 

The facts of the caſe, as they were taken from the en- 
tries in the corporation-books of New Galloway, and ad- 


mitted by the counſel on both fides, were as follow. 


In conſequence of the precept of the ſteward-ſubſtitute 
of the ſtewartry of Kircudbright (within whoſe juriſdiction 
the borough of New Galloway is ſituated (B), which pre- 
cept was delivered to the proper officer in the borough, on 
the 15th of October, the council was ſummoned, and met 
on the 17th, agreeable to the proviſion of the ſtatute; and 
they appointed the 22d as the peremptory day for the choice 
of their delegate. On that day (the 22d) they choſe Mr. 
Ferguſon. His commiſſion was regularly made out, and 
he accepted it. 

e 


(1) 16 Geo, II. cap. 11. § 28. 
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The day for electing the member of Parliament was the 
31ſt of October, being the thirtieth day after the teſte of 
the writ. 

On the morning of that day, a letter from Mr. Ferguſon 
was preſented to the council of the borough of New Gallo- 
way, then afſembled, dated at Edinburgh which is at the 
diſtance of about eighty miles, purporting; that it was im- 
poſſible for him to attend the election, and declaring, there- 
fore, that he thereby reſigned his commiſhon, and deſiring 
them to chooſe another delegate in his place. His com- 
miſſion, which accompanied the letter, was alſo produced. 
The council unanimouſly reſolved to accept of the reſigna- 
tion, and to proceed to a new election of a delegate; which 
they accordingly did, and John Newwall, Eſquire, was un- 
animouſly choſen (as Ferguſon had been), and by the ſame 
perſons who had elected Ferguſon; they being all preſent, 
at both elections. A commiſſion was made out in form to 
Newall, and accepted. 

At the election of the member of Parliament he appear- 
ed, and, producing his commiſſion, acted as preſiding of- 
ficer, and gave his voice for Mr. Norton. The delegate for 
the borough of Stranraer voted alſo for Norton. The 
other two gave their ſuffrages for Daſhood; ſo that there 
was an equality of voices. Upon this, Newall gave his 
caſting vote for Norton, and the town-clerk of New Gal- 
low, who was by law the returning officer (1), made a re- 
turnn of Norton as the perſon duly elected. 

As to the ſecond queſtion; | 

It was admitted that Mr. Daſhwood was not a burgeſs of 
any of ; four boroughs at the time of the election. The 
counſel for the fitting member ſtated, that he (the fitting 
member) was a real (not honorary) burgeſs of one of the 


boroughs at the time of the election; and the counſel on 


the other fide ſaid they were not inſtructed to the con- 
trary. ; 


CounserL for the petitioner. 


Iſt Point.] The election, commiſſion, and vote of Mr. 
Newall were all void. 


The precept for the election of a delegate for the bo- 
rough 


(i) 16 Geo. II. cap. 11. $ 30- 
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rough of New Galloway, ons, Pane completely obeyed, 
by the choice of Mr. Ferguſon, became, thereby, functum 
officio, and the power which the magiſtrates derived under 
it, having been exerciſed by ſuch firſt choice, was entirely 
at an end. 

A delegate being a mere creature of the acts of Parlia- 
ment, his election muſt be, in every reſpect, agrecable to 
— provifions of theſe acts, otherwiſe. he cannot exiſt as 

ch. 

The great object of the ſtatute of the 7th of George the 
Second was to prevent a ſurprize on the different members 
of the town- council who had a right to vote at the election 
of their delegate, by giving them ſufficient notice, and 
time to attend. Hence it enacted, that two free days 
ſnould intervene, between the meeting for naming the day 
of the election; and the day of ſuch election; that is, two 
entire days, excluſive of thoſe on which the reſpeCtive 
meetings of the council are holden. Here there was no 
previous notice of the pretended election of Newall. How- 
ever fair the proceeding may have been in this particular 
inſtance, the precedent, if it were to receive a ſanction 
from the deciſion of the Committee, would open the door to 
manifeſt fraud upon future occaſions; ſince, by taking care 
to propoſe for the firſt delegate a man agreeable to the ma- 
jority of the council, but whoſe intention to reſign was 
predetermined, the chief magiſtrate on the morning of the 
election of the member, would have an opportunity of pro- 
ceeding, without any warning, and with a packed number 
of counſellors, to chooſe a new delegate, contrary, to the 
ſenſe and inclinations of the majority of the eleCtors. 

Ferguſon, notwithſtanding his pretended letter of reſig- 
nation, continued ſtili to be the legal delegate for the bo- 
rough. This office is like that of a member of Parliament, 
who. has a duty and ſervice impoſed upon him by his con- 
ſtituents, and cannot reſign. The letter, therefore, which 
was ſent by Ferguſon to the borough, can only be conſider- 
ed as a refuſal to be preſent, or to vote at the election of 
the member for the diſtrict, which brings the caſe exactly 
within the proviſion of the ſtatute of the 16th of the late 
King (2). | 

| CoUuNnSEL 


(2) 16 Geo. II. cap. li. $ 28, Vide ſupra, p.92. 
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CouNnSsEL for the fitting member. 


The ſtatutes relied on, by the counſel on the other ſide, 
are merely directory, and not mandatory, (D) and therefore 
acts, ſubitantially right, are not neceſſarily void, becauſe, 
in doing thoſe acts, the particular modes of proceeding 
chalked out by the ſtatutes, are not followed in every cir- 
cumitance. 

By the ancient ſtatute law of England, and by the writ 
to the ſheriff, the election of members to ſerve in Parlia- 
ment for that part of the kingdom, is directed to be made 
by perſons. preſent at the proclamation of the writ: but this 


is ſeldom complied with, and in the late caſe of Briſtol (1), 


it was proved that it is not neceſſary. | 
By a ſtatute of the 7th and 8th of William the Third, it 


is enacted, That, upon the election of any knight of the 


ſhire, the ſheriff ſhall hold his county- court for that pur- 


poſe, at the moit public and uſual place of election, and 


where the ſame has moſt uſually been for forty years laſt 
palt (2). Yet, on the occaſion of a controverted election 
of a knight of the ſhire for the county of Pembroke, altho® 


the uſual place of election had been Haverfordweſt, and the 


ſheriff had, in that inſtance, proclaimed it at Pembroke, 
and held it there, that deviation from the direction of the 
ſtatute, was not thought to be fatal to the election. Di- 
re. (E) (1). 

If Ferguſon had died, or an act of attainder had paſſed 


againſt him, in the interval between his election and that 


of the member of Parliament, was the borough, on that 
account, to forfeit its ſhare in the choice of a repreſenta- 
tive? This would be contrary to the known and juſt rule of 
of law, that none ſhould ever be deprived of their fran- 
chiſes by the act of God, or the fault of another. 

This Committee, being a court of ſupreme ultimate ju- 
riſdiction, without appeal, like all courts of the ſame kind, 
cannot do ſubſtantial juſtice unleſs it be conſidered as 2 
court of equity, as well as of law. In the former capacity 

it 


(1) Supra, vol. 1. 

(2) 7 and 8 Wil. III. cap. 25. § 3. 

(3) See Journ. vol. xxxit. p. 451. col. 2. 10 Jan. 1770. 
and ſame vol. p. 905. col. 2. 
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it ought to follow the ſenſe and ſpirit of the ſtatutes rather 
than the ſtrict words, and ſhould make it a rule to decide 


ſecundum equum & bonum. 


That in cafes of elections for boroughs in Scotland, where 
a ſituation ariſes not foreſeen, or, at leaſt, not provided 
for, by the legiſlature, the parties may proceed according 
to their diſcretion, in the manner moſt conſiſtent with rea- 
ſon and juſtice, is proved by a remarkable caſe which hap- 
pened a few years ago. Jedburgh, at a time whan it 
chanced to be the preſiding borough of its diſtrict, was, 
in conſequence of a ſentence of reduCtion by the court of 
ſeſſion, under a diſability of chooſing magiſtrates: of courſe, 
it could have no delegate at the election of the member to 
repreſent the diſtrict in Parliament. It came, therefore, 
to be a queſtion, which of the remaining boroughs ſhould 
have the preſidency. -- Haddington had preſided laſt; Dun- 
bar was next in rotation after Jedburgh: the order of the 
five being Haddington, Jedburgh, Dunbar, North Ber- 
wick, Lauder. This caſe was not provided for by the ſta- 
tute of the 16th of the late King (1). Mr. Warrender had 
the votes of Dunbar and North Berwick, Mr. Ogilvy, (one 
of the members of the preſent Committee) thoſe of Had- 
dington and the other remaining borough of the diſtrict. 
There being an equality of voices, which ever of the two 
contending boroughs had a right to the preſidency, and the 
calting vote, muſt turn the election. The delegate for 
Dunbar claiming that right, (and inſiſting that the diftrict 
was to be conſidered as conſiſting only of four boroughs in 
the following rotation, Dunbar, Lauder, North Berwick, 
Haddington, Dunbar, Lauder, &c.) voted a ſecond time 


for Warrender, and he was returned. The other candi- 


date, for whom the delegate for Haddington had given a 
ſecond vote, petitioned; contending that the caſe was with- 
in the 28th ſection of the {tatute abovementioned, and that 
the caſting vote ought to revert to the laſt prefiding bo- 
rough. But the petition coming to be refer: e] to a Com- 
mittee (the ſecond that ſat after the new judicature was 
eftablithed), that Committee determined, 19 April, 1771, 
That Warrender was duly elected (2) (F). | 


In 


(1) Cap. x1. ſeR. 28. 
(2) Journ. vol. x:x11!. p. 265. col. 2. 
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In he preſent caſe, there was (at firſt) an election in 
ſtrict onformity to the ſtatute; the ſtatute was therefore 
obeyelz but afterwards, an event having happened not 

rovied for, the corporation exerciſed their diſcretion, and 


all tloſe who, on the former occaſion, had yoted unani- 


mouly for Ferguſon, having alſo been unanimous in elec- 
ting Newall, he was, to all intents and purpoſes, the de- 
legar of the ſame perſons; his act was as much theirs as 
1 would have been, and, as they do not, no one 
elſe has a right to complain. 5 

the appointment and vote of Newall ſhould {till be 
thoight to have been illegal, yet, as the law was ſo un- 
cerain, that Mr. Ferguſon, an advocate of character, and 
may other gentlemen of great reputation at the Scotch 
bay thought that the reſignation of the one, and the ſub- 
ſecuent election of the other were valid, the utmoſt effect 
of the illegality of the choice of Newall could only be a 
rod election. 

IId Point.] But even that cannot be the caſe, if, by the 


kiown and eſtabliſhed law, Mr. Daſhwood was not eligi- 
be; for then the ſuffrages given in his favour muſt be con- 


fidered as thrown away, and, ſuppoſing Newall incapable 
of voting, ſtill, the only remaining delegate having alſo 
voted for Norton, he muſt be determined to be duly elec- 
ted. | * 

Now, it is well known to every lawyer in Scotland, that, 
to be capable of repreſenting a diſtrict of boroughs, the 
candidate muſt be a burgeſs of ſome of thoſe boroughs (G). 
The writ particularly commands the ſheriff to cauſe to be 
elected commiſſioners for the election of a þurgeſs (1) for 
_ each diſtrict; and the ſheriff, in his precept (2), following 

the words of the writ, commands the magiſtrates, and 
-town-council of each borough, to elect a commiſſioner, 
ny to elect a burgeſs for the diſtrict to which it be- 
ngs. 

By certain acts of the convention of boroughs referred 
to by Sir George Mackenzie, and by an unprinted ſtatute 
of the third Parliament of Charles the Second cited likewiſe 
by that author, it was ordained, that only actual trading 
merchants ſhould repreſent the boroughs in Scotland, and, 

Vor. II. H though 


i) Wight's Law of Elections for Scotland, Appendix, 
„ tan ba 5 _ _ {2) Ibid. 258 
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though that act is not perhaps in force, yet it news the 
ſenſe of the legiſlature at that time, and confirmsthe eſta- 
bliſhed rule, that the repreſentatives of borough: muſt at 
leaſt be burgeſſes of ſome of thoſe boroughs. 

Not only the writ and precept, but all the ſtatuts on the 
ſubject ſince the union, denominate the membersfor bo- 


roughs burgeſſes (1). 


Some qualification or other is neceſſary for all nembers 
of Parliament. In order to repreſent a county in Engand, a 
man muſt be poſſeſſed of fix hundred pounds a Four 1 land, 
and of three hundred in order to repreſent a borough (2). 
In like manner, to be choſen a commiſhoner for a ſhire in 
Scotland, a man muſt have ſuch an eſtate in the couity as 
entities him to be an elector (3). By analogy, therfore, 
we muſt conclude that, to be capable of being eleCtec for a 
diſtrict of boroughs, ſome qualification is requiſite, and 


that qualification is the being a burgeſs in one of the bo- 


roughs of the diſtrict. 


CounsEL for the petitioner, in reply. 


Iſt Point.] The ſtatute of the 7th of George the Second 
is clear, explicit, and certainly cannot be diſpenſed with. 


If it be true, that a Committee for trying controverted elec- 


tions is to be conſidered as a court of equity, as well as of 
law, yet, a power of diſpenſing with acts of Parliament 
does not come within the proper Engliſh ſenſe of equity. 
This power the Chancellor has as little pretenſions to as 
the courts of King s Bench and Common Pleas. Indeed, 
even according to the popular notion of equity, the Com- 
mittee could not be juſtified in depriving the petitioner of a 
right whick. has fairly accrued to him by a poſitive act of 
the legiſlature. It has aircady been ſaid, that the chief 
view of the Parliament, in laying down rules for the clec- 
tion of delegates, appears evidently to have been, to give 
all perſons concerned ſuſſicient time to think of a proper 
perſon, and to attend at the election. That is the meaning 
of leaving two free days between the day of appointing, 


and the day appointed for, the election. If a caſe has 


ariſen 


(1) 16 Geo. II. cap. 11, &c. 
(2) 9 Ann, . 10 | 
(3) Wight, p. 267, wide infra, Caſe of Clackmannanſture. 
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ure. 


tion, it is neceſſary, in almoſt all caſes, that ſuch e 
ſhould be made on that particular day; otherwiſe it is void. 


WI OT OWN &. 99 


ariſen where that was impoſſible, we muſt interpret the law 


as if it had ſaid, “Better that particular borough ſhould 
« want a delegate, than have one choſen without this pre- 


é vious warning to thoſe concerned.” It is no anſwer to 


ſay, “ In thit caſe there was no ſurprize. All thoſe preſent at 
&« Ferguſon's election, were alſo preſent at that of Newall, and 
e were, in both inflances, unanimous.” Be it ſo; ſtill the 

precedent is dangerous, and againſt law. 
When the law has aſſigned a particular day for any elec- 
ſeQion 


In Engliſh boroughs, till not many years ago, if the cor- 
poration ſlipped the charter-day for the choice of their an- 


nual magiſtrates, they never afterwards could be elected; 


and, although the immediate conſequence was, lor at leaſt 


the neceſſary ſubſequent conſequence muſt be), a diſſoluti- 


on of the corporation, yet the law ſuffered that conſe- 
quence, rather than permit the election to be made on 
another day. 'This part of the law was big with monſtrous 
inconvenience, infinitely greater than what is ſuggeſted in 
the preſent caſe; yet no court, either of law or equity, 
ever thought that they could diſpenſe with it, on any occa- 


ſion the faireſt or moſt favourable ;- and it continued, till 
the legiſlature interpoſed, and altered it in the 11th year o 
George the Firſt (1). | | | 
The caſe of Jedburgh bears no reſemblance to the preſent: 
There one of the boroughs was / pro tempore) extinct, and 


the diſtrict was, as the fitting member alledged, reduced to 
the number of four. It was therefore, perhaps, agreeable 


to the ſtatutes that it ſhould proceed as if it had always 


been a diſtrict compoſed of that number. However, the 
principles, on which that caſe was decided, were ſo far 
from being underſtood to be clear, that the Lord Advocate 
of Scotland thought an act of Parliament neceſſary to pro- 
vide for ſimilar caſes which might afterwards occur; and, 
accordingly, by a ſtatute of the 14th of the preſent King, 
it was enacted, That, in ſuch caſes, the right of preſidency 
ſhould go on to the borough next in rotation (2), agreeable 
to the deciſion of the Committee in 1771. If there had 


H 2 | been 


(1) 11 Geo. I. cap. 4. vide ſupra, Caſe of Helleſton, p. 20. 
(2) Cap. 81.4 2. n 
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been no doubt concerning the law of that deciſion, ſuch a 


ſtatute would not have been requiſite (H). 


IId Point.] All the arguments which have been brought 


to ſhow, that a member for a diſtrict of boroughs in Scot- 
land muſt be a burgeſs of one of thoſe boroughs, prove too 


much. The unprinted ſtatute of Charles the Second, and 
the laws of the convention of boroughs, referred to by Sir 
George Mackenzie, require the member to be an actual 
trading merchant, and, if the word ** burgeſs, in the writ, 
and in the precept, means a corporator, it muſt mean one 
who is effeCtually ſo, and not a mere honorary burgeſs, who 


is in truth no member of the corporation, nor, in any legal 
_ reſpect, a burgeſs. It is well known that ſuch honorary 


burgeſſes, in Scotland, have no corporate rights, and can 
join in ne corporate act. They cannot be choſen into the 


. magiſtracy of the borough; nor can they vote at a poll- 
election, at which all the real burgeſſes are entitled to vote 


(I). In ſhort, the creation of them is a vain compliment, 
(of which the boroughs are known to be very liberal to all 
claſſes of people,) and to all intents and purpoſes a mere 
nullity. i 
Now it is a fact, which will not be denied, that, at leaſt 
ever ſince the union, there is ſcarce an inſtance of a mem- 
ber for Scotch boroughs being any thing more than an ho- 
norary burgeſs. Will itbe ſeriouſly maintained, that all the 
repreſentatives of thoſe boroughs, in the Britiſh Parliament, 
have been illegally choſen, and that they had no right to 
their ſeats ? | | 
In England, by the poſitive ſtatute law, it was ordained, 
That the citizens and burgeſſes of the cities and boroughs, 
ſhould | be ** choſen men, citizens, and burgeſſes, -refant, 


- dxvelling, and free, in the ſame cities and boroughs, and no 
other, in any wiſe (.).“ Yet the gradual operation of 
time (C), had ſo far repealed that ſtatute, that, for centu- 
Ties, it was never adhered to, and defore the ſtatute. of laſt 


year (a), which directly repealed it, the non compliance 


with it would never have been allowed as an objection to 
the member for an Engliſh city or borough. 5 


In Scotland, no poſitive exiſting law has been ſhown, re- 


quiring the qualification contended for by the counſel _ 


(1) 1 Hen. V. e. 1, 
(2) 14 Geo. III. c. 58. 
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the ſitting member; and, if there were ſuch a law in the 
Scotch ſtatute-book, it is there ſubject to the operation of 
what, in the legal language of that country, is called De- 
ſuetude, and, by not being enforced for ſo long a courſe of 
years, has repealed itſelf. | 

It is ſaid, That the writ and precept command that bur- 
geſſes ſhall be elected. So does the Engliſh writ. Indeed, 
the meaning of the words burgeſs” and “ citizen, ap- 

lied to members of parliament, ſcems to be quite different 
— their ſignification, when uſed for members of corpo- 
rate bodies. In the firſt caſe, they are only employed in 
contradiſtinction to knights of the ſhire,” and they no 
more mean corporators, than the word * knights” in that 
part of the writ which: reſpects county elections, means 
perſons of any particular order of knighthood. 

This is clearly demonſtrated by the caſe of the members 
for the two Univerſities. In the ſheriff's writ, in the pre- 
cept, and in the return they are denominated burgeſſes of the 
Univerſity, although, as corporate members of the Univer- 
ſity, no ſuch perſons as burgeſſes can exiſt (L). 

It is ſaid, that, as certain qualifications are required by 
law in all other members of the Houſe of Commons, we 
cannot ſuppoſe that no qualification is requiſite in order to 
repreſent a diſtrict of Scotch boroughs. But, in the firſt 
place, all the qualifications which have been ſtated by the 
counſel on the other ſide are created by ſtatute, and were 
unknown to the common law, and, in the ſecond. place, 
the fact alledged is not true, for no qualification whatever 
is neceſſary in the repreſentatives of the two Engliſh Uni- 
verſities. | | 

If a qualification, at all like what is contended for, was 
neceſſary by the ancient law of Scotland, it muſt have been, 
that the repreſentative of each borough ſhould be a burgeſs 
of that individual borough. This, from the nature of the 
repreſentation ſince the union, cannot now be neceſſary. 
If it were, as the member for a diſtri repreſents every bo- 
rough in that diſtrict, no man could be choſen for ſuch diſ- 
trict, without being a burgeſs of every one of the four or 
five boroughs, of which it is compoſed. _ What would be 
the conſequence? Any one of the boroughs, by refuſing 


to beſtow the freedom of their town on a candidate, might 
pur 
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put a negative on the election of a perſon in whoſe favour 
all the others would have united; by which means the right 


of the majority to chooſe their repreſentative would be, in 


effect, overturned. | 
The Scotch act of 1107, provides, That none ſhall be 
capable of being elected (1), but ſuch as were capable of 
being ſo before the union; but that proviſion muſt be ſo 
conſtrued as to be conſiſtent with the new mode of repre- 
ſentation, which the qualiſication contended for, if taken 
in its full extent, is not. In this very caſe, the ſitting 
member has but a fourth of that qualification. | 
That the act of 1707 is to be fo conſtrued, is proved by 
the caſe of Edinburgh, 13 March i711, Which, as to the 
principle, is exactly in point to the preſent argument. 


_ 'The cafe was ſhortly this. 


On the petition of Henry Hamilton, Eſquire, complain- 
ing of an undye election, and return of Sir Patrick John- 
ſton, for the city of Edinburgh, “ being incapable of hitting 
in this Parliament, in regard he is a merchant, and ſerved 
« for the ſaid city in the laſt Parliament,” it was ſhown, by 
the petitioner's counſel, that by a decreet arbitral, con- 
firmed by King James the Sixth of Scotland, as umpire 
(anno 1583), and ratified in Parliament, the two members 
to ſerve iu Parliament for that city, were always to be, one 
a merchant, and the other a craftſman; and that ſuch was 
the conſtitution of Edinburgh, which had always been fol- 
lowed till the union. From this they inferred, that, iu 
reſpect the merchants and tradeſmen of the ſaid city were, 
before the union, diftinAly repreſented, they ought till to 
be ſo, by electing a merchant and a tradeſman by turns. 
'The countel for the fitting member admitted, that the con- 
ſtitution of Edinburgh, before the union, had been as al- 
ledged, but inſiſted, © That, by the act of union, the con- 
56 ſtitutions of the royal boroughs, as to their elections to 
* Parliament are altered; and other burghs are r ele? a 
e commiſhoner in the manner then in uſe ; and they are to ele 
«© by turns (M): but Edinburgh is excepted; and the elec- 
« tion there, which is to be but of one member only, is 
5 leſt free, and the voters at liberty to chooſe whom they 
„ pleaſe.” Upon the whole matter, the Committee _ 

| the 


(1) Ruff head's Statutes, vol. iv. p. 233. 
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the whole Houſe reſolved, * That the fitting member was 


« duly elected (1).” 


On Thurſday the 234 of March, the Committee, by 
their chairman, informed the Houſe, that they had deter- 
mined ; | 

That Henry Watkin Daſhwood, Eſquire, the petitioner, 
was duly elected, and ought to have been returned (2). 


(1) Journ, vol. xvii. p. 136. col, 2. 
(2) Votes, p. 417, 418. 


s NOTES 


( 104 ) 


N O T E 8 


ON THE CASE or 


WIG T OW N, | &. 


Pact 88. (A.) When gentlemen of the Scotch and Eng- 
liſh bar appear as counſel in the ſame cauſe, and on the ſame 
fide, the rule is, that their precedence is determined by their 
ſtanding at their reſpective bars. By this rule, Mr. Lee, who, 
(as a barriſter) is Mr. Croſby's ſenior, ought to have been the 
leading counſel in this cauſe; but, by Mr. Lee's deſire, Mr. 
Croſby opened the cauſe for their client. 

P. gt. (B). The order of the diſtricts of the royal bo- 
roughs of Scotland, and of the different boroughs in each diſ- 
trict, which, by the Scotch ſtatute of 1707, was ſettled accord- 
ing to that in which they uſed to be called in the rolls of the 
Parliament of Scotland, 1s as follows. 

(elt is obſervable, that in the ftatute itſelf they are not 
enumerated in their proper order, but according to their local 
ſituation, the moſt northerly being placed firſt.) 


Edinburgh - = 5 Edinburgh. 
Diſtrict ä 8 

1. Tain, - : Roſs. 
Dingwall, - & | Roſs. 

Dornoch, - S ; Caithneſs. 
Wick, - s | Caithneſs, 
Kirkwall, - 7 Orkney and Zetland. 

2. Inverneſs, - S } Inverneſs, 
Nairn, - = \ Nairn. 
Forres, . 2 | Elgin. 
Fortroſe, - = | Elgin. 

3. Elgin, - 5 Elgin. 
Banff, 2 Banff. 
Cullen, = | Banff, 
Kintore, - = | Aberdeen. 
inverury, - > (Aberdeen. 


4. Aberdeen, 


Diſtrict. 


4. Aberdeen, — 


Montroſe, — 
Brechin, — 
Aberbrothick, 
Inverbervie, - 

5. Perth, - 
Dundee, - 
St. Andrew's, 
Coupar, - 

1 For Ar, - 
6. Anſtruther Eaſter, 


Pitten weem, — 


Crail, - - 


Anſtruther Weſter, 
Kilrenny, — 
7. Dyſart, — 
Kirkcaldie, as 
Bruntiſland, 
Kinghorn, — 
8. Stirling, - 
Inverkeithing, 
Dumfermline, 


G ff - 


Queensferry, - 
9. Glaſgow, 


Dunbarton, 
Renfrew, 
Ruth ien, 


10. Haddin ton, 85 


. , - 


unbar, - 
North Berwick, 
Lauder, - 
11. Linlithgow, 
N — 
Lanerk, - 
Peebles, - 
12. Dumfries, - 


Kircudbright, - 


Annan, — 
Lockmaben, — 
Sanquhar, — 
13. Wigtown, - 
Whitehorn, — 
New Galloway, 
Stranraer, - 


Within the juriſdiction of the ſheriff or ſteward of 


N O0 T E 0 8. 


8 


» 
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Aberdeen. 


Forfar. 
Forfar. 
Forfar. 
Kincardine. 
Perth. 
Forfar. 
Fife. 

Fife. 
Forfar. 
Fife. 


Kircudbright. 
Dumfries. 
Dumfries. 
Kircudbright. 
Wigtown. 
Wigtown. 


Kircudbright. 
| Wigtown, 
14. Ayr, 


2 „ 
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Diſtrict. | | 
14. Ayr, — 2 2 Ayr. 
Irvine, N 1 S Ayr. 
Rothſay yr, . 
Inverary, - 38 8 E \ Argyle. 
Campbeltown, S=s (Argyle. 


See Wight, p. 376. OS 


P. 91. (C). Although the delegates for boroughs in Scot- 

d, are not in the nature of proxies, or attorneys, but are 
rather to be conſidered as the men whom their reſpective bo- 
roughs judge beſt qualified to.chooſe a member fit to repreſent 
tae diſtrit, and, in ſuch choice, are entirely independent of 
their conſtituents, yet it is ſaid, that the firſt inſtance ſince the 
union, of a delegate voting contrary to the ſenſe and wiſhes of 
his borough, happened at the laſt general election. 

P. 95. (D). See the Caſe of New Radnor, Note (D). /«- 
pra, vol. i. p. g5. where it will be found that Sir Edward 
Coke made this diſtinction between directory ſtatutes, and thoſe 
which are mandatory, or (as he perhaps more properly, termed 
them) concluſory, + a | 

Page 95. (E) In 1770, on a petition of Hugh Owen, Eſq. 


_ complaining of the undue election of Sir Richard Philips, for 


the county of Pembroke, one of the nds on which the coun- 
ſel for the petitioner went, was, that the election had been 
holden at Pembroke inſtead of Haverfordweſt. It appeared, 
that from 1625 to 1696, no election for the county had been 
holden at the town of Pembroke. That from 1696 to 1727, 
only two had been holden there; and that from 1727 to the 
election in queſtion, they had been always holden at Haver- 
fordweſt, except once in 1741. The Houſe determined, 27 
April, that Mr. Owen the petitioner was duly elected. In 
1741, the election was conteſted, and laſted ſeveral days. It 
mult be to that election (of 1741) that the counſel alluded in 
this caſe of Wigtown. 


P. 96. (F). The entries in the Journals reſpecting this caſe, 
are as follows. : 

* 19 March, 1771, a Petition of Charles Ogilvie, was pre- 
ſented and read, ſetting forth, That at the laſt election of 2 
member to ſerve in Parliament for the boroughs of Jedburgh, 
Dunbar, North Berwick, Lauder, and Haddington, one 
of the diſtricts of boroughs entitled to ſend members to Par- 
liament, the petitioner, and lieutenant colonel Patrick War- 
render, ſtood candidates, and that, by the rotation eſtabliſh. 
ed by law, Jedburgh was the prefiding borough, and its com. 

| | 7 „ miſſioner, 
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«« miſſioner, or delegate, the præſes of the meeting, and; in 
« abſence of the delegate from Jedburgh, the delegate from 
« Haddington had the right of preſiding, and that the bo- 
« rough of Jedburgh had no delegate at the ſaid election, and 
the delegate from Haddington accordingly preſided, and 
« gave his caſting vote in favour of the petitioner, the number 
« of voices being before equal; but the ſheriff of the county. 
„of Haddington, within which county the boroughs of Dun-. 
« bar, North Berwick, and Haddington lie, having uſued his 
«« precepts to thoſe boroughs commanding their delegates to go 


© to Dunbar, as the prefiding r and place of election. 


« a return was thereby procured in favour of the ſaid Patrick 
« Warrender, in wrong of the petitioner, who was then, and 
© there, duly elected, and ought to have been returned the 
« burgeſs accordingly, and that the return of the ſaid Patrick 
« Warrender.is injurious to the petitioner, and in manifeſt vio- 
lation of the laws requiring fair and juſt elections ; and there- 
« fore praying,” &c. Vol. xxxiii. p. 265. col. 2. 
* 19 April, 1771, Mr. Montagu informed the Houſe, that 
the ſelect Comnuttee, to whom the petition of Charles Ogil- 
vie, Eſq. complaining of an undue election and return for 
* the boroughs of Jedburgh, Dunbar, North Berwick, Lau- 
„ der, and Haddington, was referred, have tried the merits 
of the ſaid petition, and have determined, * 


* That Patrick Warrender, Eiq. is duly elected a commiſ. 


* ſioner to ſerve in this preſent Parliament for the ſaid diſtrict 
« of boroughs.” Same vol. p. 338. col. 2. See alſo Wight, 
from p. 363, to page 368. 


P. 97. (G) Mr. Wight, in his late publication on the law 


concerning Scotch elections, lays this down as a qualification 
abſolutely neceſſary. ** No other qualification (ſays he) is ne- 
** ceſſary to entitle one, who is not diſabled by certain ſtatutes 
„(which he refers to) to repreſent a diſtri of boroughs, but 
that he be admitted a burge of one or other of the boroughs of 
& which that diftri is compoſed.” p. 373. But he cites, no 
authority whatever in ſupport of that poſition, and Ido not find 
that there is any authority for it in the ſtatute book of Scotland. 

P. 100. (H). The 14th of George III. cap. 81. is clearly 
in the ſtyle of an ena&ing not a declaratory ſtatute. Although in 
Weſtminſter-hall, the general rule is, that where a point has 
been directly determined by the court of ultimate juriſdiction, 
their determination is to be conſidered as the law on that point, 
yet that rule is not univerſal. In the famous caſe of Reeve 
againſt Long, in the reign of King William, the court of Com- 
mon Pleas, and, on a writ of error, the court of King's Bench 
held, that the ſon of a tenant for life, who was next in remain- 
der after the father, and who was a poſthumous child, and 
taerefoze born after the particular eſtate determined, could not 


take 


- 
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take the eſtate, but that it muſt; go over to the next in remain. 
der. The Houſe of Lords reverſed the concurrent judgments 
of both the inferior courts, but againſt the opinion of all the 
zudges: A few years afterwards, the ſtatute of the 1oth and 
1ith William the Third, cap. 16. enacted, that, in caſes of 
ſuch limitations by any 1 or other ſettlement, the poſt- 
humous child ſhall take. By this enacting ſtatute, the legiſla- 
ture indirectly ſaid, that the judgment of the Houſe of Lords 
in Reeve and Long was not law. Nera. Though, from the 
hiſtory of the caſe, and- ſtatute, there is little on to doubt, 
but that, by the general expreſſion ** other ſettlement, were 
meant wwills as well as deeds, (for the queſtion in Reeve and 
Long aroſe upon a will), yet it is extraordinary that, in an act 
of Parliament which was made in order to prevent the incon- 
venience ariſing from a nice legal ſubtlety, the legiſlature ſhould 
have uſed ſo inaccurate as to leave a poſſibility of queſtion- 


ing whether they really extended to the evil meant to be reme- 


died. Vide 1 Salk. p. 228. 5 

P. 100. (I). For the form of a warrant for a poll- election, 
ſee the Appendix to Wight, p. 389. Honorary burgeſſes are ex- 
preſsly excluded from voting by that warrant. Formerly it 
would ſeem that the election of magiſtrates in the royal boroughs 
in Scotland was popular. The ſtatute of 1469, cap. 29. recit- 
ing, That there was great contention zeirly for the chuſing 
«« of the ſamin, throw multitude and clamour of commounes, 
«* ſimple perſones, enacted, that the old council ſhould chooſe 
the new. However, when a borough is reduced, the King ſtill 
exerciſes the prerogative of ung a warrant for reviving it by a 
popular election, called a poll- election. I have not been able 
to find on what law this power in the Crown is founded. Mr. 
Wight, where he 1s expreſsly treating of poll warrants, does 
not mention it, (Wight, p. 344.), nor Macdowal, (vol. ii. 
p. 581). When, by reaſon of diſturbances in the country, or 
ſome other cauſe, the legal day for the election has been ſlip- 
ped, ſo that there can be no magiſtrates and council choſen in 
the uſual manner, the King ſometimes directs by his warrant, 
that only the magiſtrates, or the magiſtrates and council of the 
former year, ſhall make the election. (Wight, 761d.) 

P. 100. (K.) According to the rules of the Engliſh law, no 
ſtatute can be abrogated by diſuſe, and the only conftitutional 
method of reconciling the fact as to this and ſome other old fta- 
tutes with the law, is to adopt the diſtinction of Sir Edward 
Coke, between ſtatutes directory and concluſory. ' Vide ſupra, 
p. 106. note (D). | 

P. 101. (L). For the writ to the ſheriff of Oxford, Vide 
ſupra. Caſe of Abingdon, Note (A). The words of the re- 
| turn 
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turn to the precept directed to the Univerſity of Oxford, are, 
6 Witneſſeth, that the aforeſaid Chancellor, Maſters, and 
« Scholars, of the aforeſaid Univerſity, freely and indifferently 
« have choſen two of the moſt diſcreet and ſufficient men of 
«« the aforeſaid univerſity. to be their burgeſſts of the Parliament 
« of the ſaid Lord the King,” &c. 

P. 102. (M). Theſe are the words of the Journals, They 
mean that the election was to be holden at each of the different 
boroughs in a diſtri& by turns. 
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XVII. THE 


F 
Of the Box oven and Cour of the 
TOWN-of POOLE 


The Committee was choſen on Friday, the 24th of March, 
and conſiſted of the following Gentlemen. 


Lord Charles Spencer, Chairman. Oxfordſhire, 
John Elwes, Eſq. | '] Berkſhire. 
Charles Turner, Eſq. | York. 

ohn Tempeſt, Eſq. Durham 

homas Knight, Eſq. Kent. 
George Grenville, Eſq. Buckinghamſh, 
Sir William Guiſe, Bart. » | Gloucetterſhire, 
Charles Wolſeley, Eſq. 'S | Milborne Port. 
Sir John Eden, * = { Durh. county 
Sir Adam Ferguſon, Bart. 2 ” Ayrſhire. 
Hon. Lucius Ferdinand Cary, © | Bridport. 
Thomas Powys, Eſq. = | Northamptonſh. 
Thomas Edwards Freeman, Bart. ; Steyning. 

NO MIN EES. 
| Of the Petitioners, 
William Adam, Eſq. Gatton, 
Of the Sitting Members, 

Viſcount Liſborne, J Cardiganſhire. 


PETITIONERS. 


Hon. Charles James Fox, and John Williams, Eſq. 
Several Inhabitants and Houſcholders, (and alſo paying ſcot 
and bearing lot,) within the Borough and County of the 
Town of Poole. 
Sitting Members. 
Sir Eyre Coote, K. B. Joſhua Mauger, Eſq. 
COUNSEL 
For the Petitioners, 


Mr. Alleyne, Mr. Elliot. 
For the Sitting Members, 
Mr. Wilſon, Mr. Batt, 


ms. de SS 


THE 


Ge. i 8 E 
Cf the BOROUGH * COUNTY of the 


/ 0-4 


4 


Ov Saturday, the 25th of March, the Committee being 


met, the two petitions were read, by which it appeared, 
that the only queſtion in the cauſe was, 


Whether the right of the election is © In the burgeſſes of 


the borough excluſively ;”” or 

« In the inhabitants and houſeholders within the borough, 
1 paying ſcot and bearing lot (1).” _ 

The ſheriff had rejected thoſe who tendered their votes 
as inhabitants, houſe-holders, and only admitted the votes 
of burgeſſes (2). 

It was admitted, by the counſel on both ſides, that a 
great majority of the latter were in favour of the ſitting 
members; and | 

That, if the former have a right to vote, there was a 
great majority for Mr. Fox and Mr. Williams. 

After the petitions had been read, the Chairman, ac- 
cording to the uſual form, directed the clerk to read the 
laſt determination in the Houſe of the right of election. 

The counſel for the petitioners denied that there is in 
the Journals any reſolution of the Houſe, touching the 


right 


(1) In the petitions the words * paying ſcot and bearing lot” 
were inſerted, but in parentheſis, Mr. Fox and Mr. Williams 
had polled a ſufficient number to give them a majority, whether 
the payment of ſcot and lot ſhould be thought an eſſential quali- 


hication to perſons voting as inhabitants, houſeholders, or not. 
. (2). Votes 6 Dec. p. 33, 34. 
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right of election in this borough, which can be conſidered 
as a determination, within the meaning of the ſtatute. 

The counſel for the fitting members infiſted, that ſuch a 
determination is to be found in the entry in the Journals of 
the proceedings with regard to this borough, of the gth of 
February 1688-9. 1 1 

This preliminary queſtion was argued by all the counſel. 

The entry referred to is as follows. 

A petition of Thomas Chaffin, Eſquire, complaining that 
Sir Nathaniel Napper had been returned, in prejudice to 
the petitioner, having been referred to the Committee of 
privileges and eleCtions, their chairman reported to the 
Houſe, | 

_ © That the matter in queſtion was, Whether the right 
« of election be in the mayor and burgeſſes only; or in the 
« mayor, burgeſſes, and commonalty, who pay ſcot and 
* ot: | 5 1 

4 That it appeared to the Committee, by many parlia- 


1 ment returns, which were produced to the Committee, 


that the right of election had anciently been in the mayor 
«and burgeſſes only; except a return in the 18th year of 
« King James the Firſt ; wherein the cammonalty are men- 


46. tioned, with the mayor, aldermen, and burgeſſes, in the 


& indenture ;_ but that indenture is ſealed with the common 


ec ſcal of the mayor, aldermen, and burgeſſes. 


- 


That Sir Nath. Napper had thirty-three burgeſſes, and 
« Mr. Chaffin but twenty-two. ; 3 
* But, of the cammonalty, that Mr. Chaffin was allowed 
4 to have had the greater number. | 
© And that, thereupon, the Committee had agreed on 


. ©. two reſolves. 


1. «© That it is the opinion of the Committee, that the 


4 right of election of burgeſſes to ſerye in this prgfent con- 
* vention, for the town and county of Poole, is in the 


% mayor, burgeſſes, and commonalty, of the ſaid town and 


464 22 who pay ſcot and lot. 
Th 


2. That it is the opinion of this Committee, that Tho- 


t mas Chafhn, Eſquire, is duly elected a burgeſs to ſerve 


< in this preſent convention, for the town and county of 
GS, Poole. 

« A debate ariſing in the Houſe thereupon; 

* The queſtion being put, That this Houſe do agre® 
cc with the Committee, that the right of election of bur- 


cc geſſes 


ar 
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« geſſes to ſerye in this preſent Convention, for the tow!l 
« and county of Poole, is in the mayor, burgeſſes, and 
« commonalty af the ſaid town and county, who pay ſcot 
A | | | 
It paſſed in the negatives. | Ba | 
« The queſtion being put, that the Houſe do agree with 
« the Committee, That Thomas Chaffin, Eſquire is duly 
« elected to ſerve in this preſent Convention, for the town 


and * of Poole; 


It paſſed in the negative. | | 

_ « Reſolved, That Sir Nath. Napper, Baronet, is duly 
elected a burgeſs to ſerve in this preſent Convention, for 
« the town and county of Poole (i), © | 


.. Counsxr for, che petitioners. 


This diſagreement of the Houſe from the Committee 
tan never be conſidered as à determination within the 
meaning of the ſtatute of George the Second, becauſe, 
the * of ſuch a determination being to ſhut the 
door againſt all future enquiry, and to conclude all perſons 
concerned, with regard to one of the moſt valuable rights 
known in the conſtitution of this country, it ought to be 
fofetive and explicit. | 

All that can be inferred from the diſagreement of the 


Houſe is, that they did not think that the concluſion drawn 
by the Committee was warranted by the evidence which 


= appeared, by their report, to have had before them, 
, therefore, did not adopt that concluſion. 

If the Houſe had meant to declare the right of election 
in Poole, upon that occaſion, they would have done it, as 
in other ſimilar caſes, by a direct reſolution. 

Where the Houſe puts a negative on any propoſition, it 
would be ſtrange indeed, if we muſt infer that by ſuch ne- 
r the converſe of that propoſition is neceſſarily eſta- 

iſned. | 

There is no other inſtance where a diſagreement of the 
Houſe, from a reſolution of the Committee of privileges 
and elections, has been conſidered as a laſt determination. 

It was argued, on the other ſide z 

Vor II. I That 


(1) Journ. vol, x. p. 24. col. 2. - 


. 

That this was certainly a Jetertotnatich or 15 gment of 
the Houſe, upon the right of 12 at Sic Na- 
thaniel Napper could not have been adj ed to be doly 
elected, but upon the foundation of. the rig! ale beitiy in the 
ar! + and burgeſſes, ere of 75 "Ole claimants. 

That it is not neceflary th t lat rag minatiot, in order 

to bring it within the meaning atute, . thoula be in 
the technical form of a ce 1 that had been the in- 
tention of the legiſlature, the word * reſolution,” would 
bave been uſed in the ſtatute (1). 

The counſel being directed to withdraw the Committee 

deliberated for about two hours, when they were called in 
again, and informed, by the er YR that the Commit- 
tee had 

Reſolved, That they ſhould. probecd to five evidence of 
the right cf election. Pugh 

The counſel for the petitioners endeavoured to prove 
the right to be as ſtated in the petitions, from general 
prong. of law, and from the hiſtory; conſtitution, and 
ancient uſage of the borough. _ 

The fubſlance of their ene and evidence was a 
follows. 

The general rule of law is, that in boroughs where 
there is no original charter, and no preſcriptive uſage limit- 
ing the right of election, it is in the inhabitants houſe: bol 
ders. This rule is recognized in a variety of caſes in Glan- 
ville's book, particularly in thoſe of Cirenceſter, p. 107, 
and Pontefract, p. 142, and in Whitelock's Commentary, 
vol. i. p. 500 (2). In the caſe of Cirenceſter (or Ciceſter), 
the entry in the Journals is in theſe words, Reſolved, 
© That where no cuſtom, nor charter ſor. eleQion, 
« there the inhabitants, houſcholders, ought: to make the 
« election (3). 

That the ancient proper ſenſe of the word, «  Burgenſe, 
or © burgeſſes,” is * the inhabitants of a borough, ” is proved 
by the following authorities Spelman's Gloſſary, Title 
« Purgenſes.” Whitelock's Commentary, vol. i. p- Joo. 
vol. 3 95. (4). Madox's Firma Burgi, p. 2. No. 111; 
and that Hlouſe has ſo underſtood the word both in ancient 
5 charters, 


(1) Yide Supra, Caſe of PontefraR, vol. i. 

(2) Supra, Caſe of Pontefract, vol. i. 
(3) Journ. vol. 1. p. 792. col. 1. 

(4) Jide Cate of Pontefract, vol, 1. 


charters, and in returns, appears from the caſe of Abing- 


don, 23 May, 1660 (1), and that of Aldborough in York- 


ſhire, 17 y 1690 (2): 


From an 


ſpection of all the ancient charters, granted 
to the corporation of Poole, it will be evident, that; down 
to one of the 10th year of the reign of queen Elizabeth, 


i burgenſes,” in thoſe charters means inhabitatits.” 


It will alſo appear, from inſpeCting the ancient returns 
to Parliament from this borough, until that period, that 
they all run in the name of the mayot and bungen... 

And the neceſſaty concluſion muſt be, that the returns of 
members of Parliament, and the elections, were made by 
the mayor and inhabitants down to the 10th of Elizabeth. 

+ All the ancient records cited in this caſe, were given 
in evidence, and I tranſcribed the paſſages taken from them, 
from copies and tranſlations, collated; and admitted by the 


parties.) 


IE VIDE N C FE. 
Poole is a borough by preſcription: {© 
* The firſt charter to be found has no date, but is ſup- 
© poſed to have been granted fome time between 1 and g 
* Ric. I. very near the beginning of legal memory, about 


the year 1190. By this charter, William Longeſpee, (or 


* Longſword,) lord of the manor of Great Canford and 


Poole, grants and confirms to his burgeſſer of Poole and 
_ © their heirs inter alia, } That his ſaid burgeſſes ſhould 
© have well and peaceably their yearly liberty of berbage in 


his heath, as they had always been accuſtomed to enjoy, 
and neceſſaries for their firing in his heath or common; 
* by the view of his bailiffs; By the ſame charter, a par- 

* ticular form of government was chalked out for the bo- 
* rough. The ſaid burgeſſes, out of their own number, 
* were to chooſe ſiæ burgeſſes ; out of which ſix, he, (the 


| ©1ord), was to appoint one to be head ruler, - (propofitus), 


and who was to be amoveable at his, or their pleaſures, 


* if he ſhould neglect his duty. The charter ſtates, that, 
for the above grant and confirmation, the ſaid burgeſſes 
* had given threeſcore and ten marks, or abofit 561: ſterl. 


. HE. - CounsnL 
(1) Journ. vol. viii. p. 42, col. 1, 2. g 
(2) Journ. vol. x. p. 4:8, col. 1, 2. See thoſe two caſes cited 
in the caſe of Pontefract, ſupre, vol. t: 


TT 3 
** x *# 4 4 
\ a 


176 C o . A 5 8 3 E 1 7 XVII. 
Covnstr for the Petitioners. 


From this charter it appears, that the word « burgeſee” is 


applied to the body at large, as an exiſting body before the 


rant: they were therefore preſcriptive burgeſſer, i. e. the in- 
bitants. The fix burgeffes were to be choſen, as it would 
ſeem, merely as fix perſons out of whom the lord might 
for any other purpoſe. + IF 
Under this grant, confirmed by all the ſubſequent char- 


name one to be a propofitivs, and did not form a ſelect body 


ters, the inhabitants of Poole have always enjoyed, and to 


this day continue to enjoy, a right of common. 
EVIDENCE 
© To prove the right of common in the inhabitints John 
© Hadden, Eſq. was called. TR pF 
© It nc that he is poſſeſſed of an eſtate for gg years 
in the manor of Canford, and that he is an inhabitant of 
Poole 1 the tenants of the nianor of Canford have an un- 


« limited right of common. 
His evidence was objected to by the counſel for the 


- © fitting members. 


© It was ſaid, that he was an intereſted witneſs; That, if 
© he could eſtabliſh the right of common in the inhabitants 
© of Poole, he himſelf would have a double and more va- 


. © luable right; for that, although the right of the tenants 


© of the manor of Canford, might be unlimited, yet that 
does not entitle them to put on any indefinite number of 
© cattiez for that, even when you have what is frequently 
© called common fans nombre, you can only put on as many 
cattle as are. ſufficient. to ſtock and manure your lands 


(Quere), (1). 


© The Committee, after the point had been argued, Ne- 


ſolved, Not to admit the evidence. 


James Edwards was called for he ſame purpoſe. He 
© is ſteward to Sir John Webb, lord of the manor of Can- 
ford. The amount of his evidence was this: 

The inhabitants of Poole claim a right of common, and 


take herbage and turf. He never heard any thing to the 


© contrary. 


(1) Vide 3 Blackſt. p. 239, 239; 4to. 


* 
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© contrary. Never heard that their right had been conteſt? 


© ed by former lords. Has known the manor fifteen years 
© Has been houſe-ſteward to Sir John Webb fifteen years: 
© but land-ſteward only one year and three months. The 
© lord only drives the common. He, (the witneſs) never aſ- 
« fiſted but at one drift. On that occaſion, after the com- 
© mon was driven, ſeveral imhabitants of Poole came, and 
claimed their cattle. He has ſeen turf cut, and earried 
© into Poole. There are ſome tenants of Canford-manor, 
* who live in Poole. Not many. He does not know whe- 
© ther it was for them that the turf was cut. Nor whether 
© thoſe inhabitants of Poole, who came to claim their cat- 
« tle, were tenants of Canford-manor. He cannot name 
© any of them; and cannot tell whether they were more in 
number than thoſe tenants of the manor who reſide in 
Poole. £19 we ; 
The next charter, bearing date 10 June, 45 Edw. III. 
© (1371), is granted by William Montacute, Earl of Saliſ- 
© bury, and lord of the manor of Canford It contains an 
© inſpeximus, recital, and confirmation of the charter of 


© Longeſpee z and grants that the propoſtus ſhould be, from 


* thenceforth, called Mayor, The grant to the burgeſſes 
* to dig turf, and to cut heath and fyrze, is renewed in 
more expreſs and explicit terms. 

© By the third charter, dated 8 Feb. 12 Henry IV, (1411.) 
© Thomas de Montacute, Earl of Saliſbyry, lord of the 
* manor of Canford, recites and confirms the two preceding 
ones, to the aforeſaid burgeſſes and their heirs. 


The fourth is a royal grant of Henry IV. in the eleventh 


„year of his reign, (1433) founded, as it would ſeem, on 
* an act ot Parliament to the ſame effect, (Rot. Par}. in 
© Turr. Lond. 11 Hen. VI. n. 38.) to the mayor and 
* burgeſſes,, that Poole ſhall be a free Port; and giving to the 
« ſaid mayor and byrgeſſes licence to wall, intrench, and 
* fortify the ſaid town and port of Poole, and parts * 
cent; the ſaid mayor and burgeſes having made an offer 
* to that effect. J , 


o Counser for the petitioners. 


It cannot be ſuppoſed, that, in this laſt mentioned char- 
ter, the word © byrgenſes” is confined to the fix particula- 
rized in that of Longeſpee, or that the mayor and fix per- 

| ſons 
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ſons only undertook fo expenſive a work as the propoſed for- 
tification'muſt have been. | 7 , de , aebinls of 


EY] IN ENR 


* By the fifth, dated 1 July, 31 of the ſame King (1454), 
© he grants to the mayor, bailiffa, burgeſes and bee 
a weekly market, and two annual fairs. This too was 
© by the authority of Parliament. | X 


* 


The fixth, dated 20 Jan. 1 Edw. IV. (1460) contains an 
« inſpeximus, recital, confirmation of the fourth, to the 
mayor and burgeſſes, and their ſucceſſors; and proceeds on 
the ſuppoſition of Henry VI. having been only King d. 
8 TF | | 
N. ſeventh, dated 20 June, 3 Hen. VIII. contains an 
© inſpeximus and recital of the fiſth and ſixth, and a confir- 
© mation of them to the mayor and burgeſſes of the town of 
Poole, and their ſucceflors.” .. 


CouNnsEL for the petitioners. 


Here the grant of the market and two fairs to the mayer, - 
burgeſſes, and inhabitants, is confirmed to the mayor and bur- 
geſſes, which demonſtrates the promiſcuous uſe and meaning 
of the words t burgeſſes” and it inhabitants.” 


EVIDENCE 
The eighth, dated 12 Hen. VIII. (1521) was not read, 


© as being immaterial. _ 
By the ninth, dated 4 Sept. 18 Hen. VIII. (1527) Ar- 
© thur Plantagenet, viſcount Leſley, vice admiral. of Eng- 
land, reciting, that the deputy admiral of England, and 
his commiſſary general, had inſpected all the royal grants, 
and privileges, and the former grants of old, and the 
3 grant of Wilham de Montacute to the mayor, brethren, 
© bailiffs, burgeſſes, and inhabitants, and alſo the late confir- 
mation by Hen. VIII. by which they are fully exempted 
from all kind of juriſdiction and power of the admiral of 
England; dechares, that the ſaid privilege&are moſt clear- 
ly demonſtrated to belong to the ſaid mayor, brethren, bai- 
ph 5 burgeſſes, and inhabitants ; and ratifies and confirms 
__ The nes: . WTF: 
e 1. Coboxsgl 


„  -*I 


W 1555 


 Counse, for the petitionets. 


Here, it is evident, that the former grants to the * 
and burgeſſes, particular! the grant of che privileges of a 
free port, were | underſtood to veſt thoſe privileges in the 
inhabitants; or, in other words, that the term burger 
included i»babitants,, And this is declared upon a ſolemn 
examination of the former grants, by the officers of the 
lord high admiral, whoſe intereſt it was to deny them 


ridiction of the admiralty.  * 


The tenth was not read. 

(lt bears date 18 Feb. 1 Eliz. (1559) and contains 
© an inſpeximus, recital, and confirmation of the former 
© charters, granted hy the lords of the manor of Canford.) 

The eleventh is in Engliſh, and contains the arms of 
© the town of Poole, emblazoned by Clarencieux, king of 
arms, who declares, * Theis be the armes appertaininge 


thoſe privileges, being an infringement of the general ju- 


© and belonginge to the maire, bailyfes, byrgeſyes, and inhabi- 


© tants of the town of Poole, and to all the corporacion o 

© the ſame, which inhabitants of the ſaid towne of Poole, as 
appeared by anncynt charters to me, in my viſitacion 
© ſhewed, were incorporated by William Longeſpee Erle of 
* Sarum by the name of Porte ryve (1), baylyfe, and bur- 
« gelyes of his town of Poole, parſell of his manor of Can- 
© ford, which corporacion was ratyfied, amplifyed and con- 
* firmed by William Monteacute Erle of Sarum, by 57 
name of his mayre, baylyfe and burgeſyes of his ſai 

* town and burrough of Poole, which towne and burrough 
© of Poole is now in the inheritance of James Blunte 


© knyghte, Lord Mountjoye, as in the right of his ſaid 


* manor of Canford. The whiche arms above ſet forthe, I 
© Clarencieux Kynge of armes have ratified and confirmed 
* unto the mayre, baylyfs, burgeſyes, and inhabitants of the 
* aid towne and butrough of Poole in this my preſent viſi- 
* tacion within the countye of Dorſete _ EN 


Co v N- 


(1) Probably his tranſlation of Prepeſtus. 


\ . 
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Contr. for the petitioners-. 


; f There is no date to the laſt mentioned inſtrument, but it 
muſt have been before the 1oth year of Queen Elizabeth, 


| becauſe, in that year, Poole was .creCced into a coun» 


ty (2). 1 
ror. s it may be ſaid that, notwithſtanding the Dromil. 
cuous ule of the words «© burgeſſes” and “inhabitants in the 
foregoing charters, inhabitants are incapable of incorpora- 
tion, or of taking as a corporate body. But ſuch. an opinion 
is not founded on any ſound principle of law, nor ſupport- 
ed by any deciſion in Weſtminſter-hall; and there are other 
inſtances beſides Poole, where inhabitants, as ſuch, are 
made corporators. In Hobart's reports, p. 14. and in 
Coke's, part 12. f. 121. it appears that, by the charter of 
the borough of Dungannon in Ireland, „The inhabitants 
of the ſaid borough were made a corporation.” 


E VIDE N C E. 


The returns to Parliament, for the borough of Poole, 
* before the 1oth of Elizabeth, which are preſerved in the 
© Roll's chapel, are as follow. | 
1. One © 36 Edw. III. The electors are not mentioned 
in this, it being only the general return of the ſheriff for the 
whole county (3). It 
© 2. Sept. 12 Edw. IV. It js witneſſed that he bur- 
© gefſes of the ſame borough have unanimouſly elected, &c.” 
From this return, none can be found till the firſt year 
of Queen Mary. | | | 
3. 23 Sept. 1 Mar. „ Between Sir John Rogers, 
knight, ſheriff of the county of Dorſet, of the one partie, 
*and John Davy mayor &c. William Grein the bylitfe's 
c depute, J. M., J. N., M. R., R. R., and T. G. burgeſſes 
F of the ſaid towene, Wytneſſethe, that the mayor, bylitte's 
* depute, and burgeſſes of the ſaid towne have elected,“ &c, 
Atteſted under their common ſeal. | | 
©4 1. Nov. 1 & 2 Phil, & Mar. Between Sir John 'Tre- 
« gonnel knight, ſheriff of the county of Dorſet, of the 
| © one 


« — 


(2) Vide infra, Charter of 10 Eliz. a 
3) See the Caſe of Abingdon, Note (C) ſupra, vol. 1. 


Lone partie, and William Newman, mayor, Richard God - 


« dard, bailieff; J. M., M. R., Th. B., J. C. J. 8, br. 
« geſſes of the ſaid towne of Poole of the other partie, wit- 
« nefſethe, that we, the ſaid mayor, bailief, and burgeſſes of. 
« the ſaid town have elected, &c. In witnes whereof, &c: 
© — the ſaid mayor bailief and bargeſſes have put the com- 
mon ſeal of the ſaid town. | | $4 

©s. 1 Eliz. By indenture between Sir John Horſey 
knight, ſheriff of Dorſet, of the one part, and W. G. 
mayor of Poole, | W. B., baily, J. M., J. A., (then ſe- 
© yeral words obliterated) J. D., W. N., J. B., J. C., and 
W. (then ſeveral words obliterated /) ſaid town of Poole, 
« witnefſithe that the mayor, bailey -and'burgeſſes of, &c. 
© have elected, &c.——In Witnes, &c. the ſaid mayor, 
* baily, and (then ſeveral words obliterated) have put to 
their common ſeal, of the ſaid town of Poole.“ 

1 | 


/ 


CounsEr for the petitioners, 


The above are all the returns which the petitioners have 
been able to find of a date auterior to the 1oth of Queen 
Elizabeth. a 

There are no corporation- books of the town of Poole 
tant, prior to that year. 8 

The reſuit of what has been hitherto ſaid, and of the 
evidence produced, is; That the common law right of elec- 
tion for boroughs is in all the inhabitants houſeholders. 
That there is no preſcription and no charter prior to the 
loth of Queen Elizabeth, contrary to this common law 
right, in the town of Poole. That © burgenſes* (or “e bur- 
ges“) is a term uſed in ancient writings and inſtruments 
for the inhabitants of a borough. That it means ſo in the 
charters of this borough till the 10th of Elizabeth, That 
all grants to the burgeſſes of Poole have, in fact, paſſed the 
thing granted to the inhabitants. That the arms, and, con- 
ſequently, the common ſeal, belong to the inhabitants, and 
therefore, that every inſtrument, ſealed with the common 
ſeal, is the inſtrument and act of the inhabitants. That the 
returns to Parliament, from the earlieſt times, till the roth 
of Elizabeth, being ſealed with the common ſeal, and teſ- 
lifying that the elections were made by the mayor, bailiff 
and burgeſſes, prove that, till that time, the right of elec- 
tion, which, by the common law, was in the 32 

ouſe- 


* 
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houſeholders, was, in fact, enjoyed and exerciſed by 


them. | | 

If it could be ſhown, that, from that time to this, the 
inhabitants had never exerciſed, or claimed the right of vo- 
ting for members of Parliament; if the uniform practice, 
ever ſince, had been, that elections were made by the may- 
or, bailiffs, and a certain reſtricted number of inhabitants 
called burgeſts; if bye-laws, or even royal charters, could 
be produced, confined. the right to them ; no relinquiſh« 
ment, no uſage, no bye-law, no charter, nothing but an act 
of Parliament, or a clear determination of the Houſe 
(which, coupled with the ſtatute of George the Second, 
would have the force of an act of Parliament) could have 
power to deprive them of that right. This is (1) ſupported 
by the autbority of Lord Coke, and fully eſtabliſhed by the 
caſe of Agmondeſham, Marlow, Wendover, and Hertford, 
Glanville, p. 87. of Dover, p. 66. of Chippenham, p. 53, 
and of Winchelſea, p. 17; and in the Journals, by the 
caſes of Colcheſter (2), 28 March 1628, and Boſton, 8 May, 
1628 (3) (A). | | 18 | 
But, with regard to Poole, it will appear from the ſub- 
ſequent view of the charters, the records of the -borough, 
and the returns of Parliament, with the procecdings on 
conteſted elections, from the 1oth of Queen Elizabeth 
downwards, that there is not, from that time to this day, 
any charter which has attempted to narrow the right of 
election, nor even any bye-law of the borough, no act of 
Parliament, no. determination within the meaning of the 
ſtatute, (for, if the Committee had thought the entry of 
1688-9 was ſuch a determination, they would not have 
fuffered the evidence, which has been given, to be produ- 
eee) and na relinquiſhment, or coatrary yſage ſor more 
than eighty years. | | 

(The Chairman here interrupted the counſel, to in- 
ſorm them that the Committeg did not mean that they ſhould 
be underſtood to have decided that the proceedings in 1688-9 
b or db not contain a determination of the Houſe within the 
meaning of the ſtatute.) 


(1) 4 Ink. p. 48. 
- - (z) Journ. vol. i. p. 836. col. 2. 
(3) Journ. ſame vol. P. 893. col. 2. 2 


s e up 


EVIDENCE 


The 12th charter of the borough was granted 10 Eliz. - 
(23 June, 1568,) and is to the following eifect. | 

It recites the charter of 3 Hen. VIII. and thoſe therein 
© recited, and ratifies and confirms the immunities granted 
© by them to the mayor, bailiffs, burgeſſes, and inhabitants, 
« as the ſaid mayor, bailiffs, burgeſſes, and inhabitants, from 
the time of making the ſaid charters, were accuſtomed to 

hold and enjoy them. a | 

It recites, that the mayor, bailiffs, burgeſſes, and in- 
© habitants, time out of mind, had enjoyed the ſaid privileges, 
Kc. and others, as well by preſcription as by reaſon of the 
© aforeſaid grants, but that the ſaid mayor, bailiffs, burgeſſ- 
© es, and inhabitants had not enjoyed them for many years 
© paſt, to the great detriment of the ſaid town, by which it 
was threatened with ruin, and the good government of 
© the ſame was almoſt extinct. i 

That thereupon the burgeſſes and inhabitants of Poole 
had petitioned the Queen, that ſhe would make, reſtore, 
and create the ſaid #urgeſſes and inhabitants into another 
* body corporate and politic. 

«That ſhe therefore, &c. (hoping that, if the inhabitan's 
© of the town aforeſgid, and their ſucceſſors ſhould enjoy, 
* by her grant, greater honours, liberties, and privileges, 
* they will think themſelves bound, &c.) grants that the 
* ſaid town of Poole ſhall be for ever after a free tqwu. of 
v itſelf, and be incorporated, to conſiſt of one mayor, two 
© bailiffs, burgeſſes and commonalty, (in the original commu- 
* nitas), and that they the ſaid mayor, bailiffs, burgeſſes, 
* and commonalty be one body politic, by the name of the 
* mayor, bailiifs, burgeſſes, and commonalty, of the town 
* of Poole, &c. 

That the burgeſſes of the town aforeſaid may elect 
every year (on a day fixed by the charter) a fit and diſcreet 
burgeſs to be mayor, and two other burgeſſes of the faid 
* town to be bailiffs, &c. 

That the ſaid mayor, bailiffs, burgeſſes, and commonal- 
* ty, and their ſucceſſors, and the inhabitants and reſidents 
* within the ſaid town, be, in no fort, liable to be bound 


* by any precepts of the ſtewards, marſhal, or clerk of the 
-* houſehold. . | 5 


« She 
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She grants a ſtaple to the ſaid mayor, bailiffs, burgeſſes, 
and commenalty, and their heirs, and ſucceſſors; and that 
the ſaid burgeſſes may chooſe, out of themſelves, annual- 
ly, a mayor and two conſtables of the ſtaple. 

That the ſaid mayor, bailiffs, burgeſſes, and commonalty, 
and their heirs and ſucceſſors, may annually elect and 
conſtitute, (on a day fixed), out of the inhabitants of the' 
town and ſuburbs thereef, or out of others; all manner of 
brokers, &c. f 

© She then grants to the ſaid mayor, bailiffs, burgeſſes, 


and commonalty, and their ſucceſſors, that the town afore- 
taid, with the ſuburbs, places, and precincts aforeſaid, 


be, for ever afterwards, one entire county, incorporated 
in deed and name, and diſtin and altogether ſeparate 
from the county of Dorſet, by the name of the county of 
the town of Poole. AS, 
That the ſaid mayor, bailiffs, burgeſſes, and commonalty 
ſhall have, in the ſaid town, one ſheriff. The burgeſſes 
of the ſaid town, and their ſucceſſors, in every year, (on 


a day fixed), to elect one diſcreet perſon, out of their 


fellow-burgeſſes, (comburgenſes in the original), for the 
ſheriff of the ſaid town. „ 


* She grants to the mayor, bailiffs, burgeſſes, and com- 


monalty a weekly court, to be held in the Guildhall, be- 
fore the mayor and ſenior bailiff. | 05 4s 
To the mayor, bailiffs, burgeſſes, and commonalty, that 
the mayor, for the time being, and one ſkilled in the 
law, and alſo four burgeſſes, to be chofen, annually, 
out of the diſcreet burgeſſes, (on a day fixed), ſhall be 
keepers, (i. e. juſtices) of the peace. | 
To the mayor, bailiffs, buigeſſes, and commenalty view 
of frankpledge, &c, | | 

To the mayor, bailiffs, burgeſſes, and commonalty, and 
their ſucceſſors, that none of them, nor any inhabitant, or 
reſident, within the town, &c. ſhall be impanelled, 
againſt his will, on any aſſize, jury, or inquiſition, &c. 
without the town af Poole. 

That the inhabitants, burgeſſes, and commonalty, of the 


town of Poole, may have their guild, and all their liber- 


ties, juriſdictions, &c. by land, and by ſea, in the ſame 
manner with the mayor, bailiffs, and burgeſſes of the 
town of Southampton, and all other liberties, &c. v_w 

| © the 


* 
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the mayor, bailiffs, burgeſes and inhabitants heretofore 
© had, or uſed to have. N 

That the ſaid mayor, bailiffs, burgeſſes, and comm 
© and their ſucceſſors, and all other inhabitants and burgeſſes 
© of Poole, ſhall be free from toll, paſſage, bridgage, 
© chimnage, &c. +5 1. 

That the ſaid mayor, bailiffs, burgeſſes, and commonality 
© ſhall have the return of all writs within the town. 
© That the ſaid mayor, bailiffs, burgeſſes, and commonalty 
© ſhall create, out of themſelves, coroners, &c. 

That none of the ſaid mayor, bailiffs, burgeſſes, and 
© commonalty, inhabiting within the ſaid town, ſhall be im- 
© pleaded without the ſaid town, except for ſuch treſpaſſes 
* as ſhall be done againſt the Queen, or her heirs.” 


Counser for the petitioners. 

By this charter, the borough of Poole was erected into a 
county by itſelf, and its corporate name was changed ; but 
the old royal charters were confirmed by it: The new 
charter was granted at the requeſt of the inhabitants to 
confirm and enlarge their privileges, and now they were 
formed into a ſeparate integral part, diſtin from burgeſſes, 
by the name of the commonalty, (or, in the Latin, com- 
munitas.) 

What has been ſaid of the ancient ſenſe of the word 
te zurgenſes“ or © burgeſſes” is true of that of the word 
te commonalty,” which may, by the particular conſtitution 
and corporate name of a place, ſignify a reſtricted number, 
but, in its more proper and common acceptation, compre- 
hends the whole body of the inhabitants. 

The caſe already cited from Hobart (1), to ſhow that in- 
habitants are capable of incorporation, ſhows, likewiſe, that 
they may be incorporated by the name of commonalty. 
The charter, in that caſe, ſays, That the inhabitants 
6 ſhall be a body corporate by the name of provoſt, free bur- 
« gefſes, and commonalty.” That they may vote for mem- 
bers of Parliament, by the name of commons, or common- 
alty, appears from the caſes of Bridport, 12 April, 1628 
(2); and Warwick, 31 May, 1528 (3) (B). 15 

6 | * 


(1) Fide ſupra, p. 120. 
(2) Journ. vol. i. p. 882, col. i. 
(3) Journ, ſame vol. p. go7. col. 2. 
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That conimonalty (or communitas) means the inhabitant: 
of Poole in the charter of the 1oth of Elizabeth is clear, be- 
cauſe it was granted to, and at the requeſt of, the inhabi- 
"rants; becauſe it confirms all former grants to the inhabi- 
.tantsz becauſe the commonalty are, throughout, diftinguiſh- 
ed from the Aurgeſſes, the latter name being tlenceforth 
tonſined to the ſelect burgeſſes, whoſe origin may probably 
be traced to the ſix mentioned in the charter of Longefpee, 
although, in courſe of time, their number had been gradu- 
ally encreaſed. In thofe parts of the charter where the 
. nhabitarts” is uſed and joined with © commonttty,” it is 
only employed as being more explicit, but ſtill as deſerip- 
tire of the ſame perſons. * 7 | 


EV IDEZINCEYE 


The thirteenth charter, bearing date 24 Nov. 19 Car. 
II. (1668) contains a confirmation of all former privileges, 
and a grant of new ones, to the mayor, bailiffs, burgelies, 
and commonalty. This charter recites that the town of 
: Poole had been, of old, incorporated, by the name of 
© mayor, bailiffs, burgeſſes, and commonalty ; and that the 
© burgeſſes and inhabitants thereof, as well by that name as 
© by other names, have ufed and enjoyed divers privileges, 
2 Ke. 5 . ; 8 | 
© 26 Car. II. An information, in the nature of Que War- 
© ranto, iſſued againit the corporation of Poole, by the 
© name of mayor, bailiffs, burgeſſes, and commonalty, and 
© their franchiſes were ſeized into the hands of the Crown. 
This Duo Warrants was produced to the Committee. 
© 30 Sep. 30 Car. II. The burgeſſes and inhabitants of 
. the town of Poole preſented an addreſs and ſubmiſſion to 
© the King, praying that they might be reſtored to their 
© franchiſes. This was read. | ; 
The fourteenth charter, 14 Jac. II. is a charter of re- 
© leaſe, and reſtoration. After reciting the good ſervices 
© of the burgeſſes, and inhabitants of Poole, it releaſes to 
© the ſaid burgeſſes and inhabitants, 2s likewiſe to the may- 
© or, bailiffs, burgeſſes, and commonalty, the judgments ob- 
© tained againſt the faid mayor, bailiffs, 5 and 
© commonalty, or againſt the inhabitants, by the name of may- 
© or, baihffs, burgeſſet, inbabitants, and commonalty, or an) 
* otheg name, or names, in Eaſter term, 26 Car. © 7 
| Hilary 
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« mi Ae 2 Jac: 23 and ĩt reſtores, and grants, to the 


« ſame burgeſſes and inhabitants, as alſo to the mayor, bai- 


< liffs, burgeſſes, and commonalty,” all the liberties, &c. 


« which the faid burgeſſes and inhabirants, or the mayor, 
© bailiffs, burgeſſes, and commionalty, had, or by rigbt dught 
© to have had, before obtaining the ſaid judgment, by the 
© name, or in the right, of the burgeſſes or inhubitantt, or 
© by what names ſoever the — — was called; and 
« that the burgeſſes and inhabitants of the ſaid town, for the 
© time to come, might and ſhould be called one 

« rate and politick, in deed, form, and name, by the name 
« of the mayor, bailiffs, burgeſſes amd commonulty of the town 


© of Poole; as alſo, all, and ſingular ſuch names as they 


© lawfully had at the time of obtaining the judgment afore- 
© faid. tn a ſubſequent part, it grants that the burgeffes 
and inhabitants of the ſaid town ſhould be gathered toge- 
© ther in the uſual place to nabe electùnt, and do all other 
© things requiſite and accuſtomed to be done.“ Ig”? 


CounstL for the petitiohers. 


This charter demonſtrates, that the inhabitants dere 
part of the ancient corporation; that“ commonalty” and 
« inhabitants” were terms indifcriminately ufed, as deſerip- 


tive of the ſame perſons; and that the corporate name; of 


mayor, ' bailifs, burgeſſes, and commonaity, comprehends the 
inhabitants. - | 

Whatever act, therefore, imports to have been done by 
the mayor, bailiffs, burgeſſes and commonalty, muſt be 
taken to be the concurrent act of the inhabitants, and the 


ſelect part of the corporation. 


It has been ſhown, that the arms, and conſequently the 
common ſeal, belong to the inhabitants; and that eve 
inſtrument or deed, to which that ſeal is afhxed mu 
therefore be taken to be the act of the inhabitants (1). It 
remains to examine the records of the corporation, and the 
returns to Parliament, fince the roth of Elizabeth. 


EVI DESC E 


©1ft Entry] 14 June 10 Eliz. 1568, (and juſt before 
© the charter of that year paſſed). It is agreed and conde- 
© ſcended, 

(1) Supra, p. 121. 
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* ſcended, that William Newman, now mayor of the town 
© of Poole, with William Conſtantine and William Green, 
6 —— of the ſame town, being requeſted thereunto by 
8 rgeſſes and inhabitants —.— whoſe names are 
© hereunder- written, do ſue, labour, and travel (&c. to 
* obtain a new charter), and we, the ſaid burgeſſes and 
© merchants, do promiſe and bind ourſelves (&c. to anſwer 
© all charges.) This record is ſubſcribed with about 80 
names. b 8 00 | | WA | 
© 2d Entry.] 14 Sep. 1592. By the mayor, bailiffs, 
* burgeſſes, and conmonalty, — That the mayor, by himſelf, 
or with aſſiſtance, ſhall collect all the town-rents, dues, 
and revenues. This entry has a croſs drawn through it. 
zd Entry.] 26 Sep. 1592- An agreement of two col- 
© leors, with the mayor, bailiffs, burgeſſes, and commonalty 
* about collecting the revenues for that year. 
< zth Entry. 1642. An order of the mayor, bailiffs, 
© aldermen, and. commonality, appointing fix ordinary men 
* of the commonalty to be watchmen. ; 
(FH The diſtinction of aldermen, which occurs in many 
«© of the entries, does not imply any new integral part of 
the corporation. It only means ſuch burgeſſes as have 
ſerved the office of mayor. The ſame name is given to 
« perſons of that deſcription in ſeveral other boroughs.) 
5th Entry. ] 13 Oct. 1654. Concerning a compoſition 
© with- certain individuals for a tax upon brewing. This 
entry now ſtands in the name of mayor, bailiffs, and 
-© burgelies, but the word commonalty is evidently erated. 


CovunsEr for the petitioners. . 


This aukward attempt ſhows, that it was underſtood by 
the ſelect part of the corporation, at the time when the 
tafure was made, that the word * commonalty,” in the cor- 
porate name, meant ſomething different from burgeſles. 
The entry itſelf, when the word is reftored, ſhows it, for 
it purports that the mayor, bailiffs, burgeſſes, and con- 

© munalty, (i. e. the whole corporate body) order, that the 
mayor, bailiffs, and burgeſſes, (i. e. a ſelect part) ſhall 

* ſetfle the tetme of the compoſition. 


EVIDENCE. 
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© 6th Entry.) 20 Sept. 1661. Being election-day, ors 
© dered by the mayor, aldermen, and burgeſſes, that no 
« perſon ſhall henceforth be made a burgeſs, without the 
© conſent of the mayor, three aldermen, and eight other 
« burgeſſes,' inhabitants of this town. 3 

Ith Entry. ] 1668. At a common-hall afſembled, 20 
May, 1668, we, the mayor, aldermen, burgeſſes, and 
* commonalty do, by this writing, oblige ourſelves to pay, 
&. to our preſent miniſter. The word “ commonalty,” in 
© this entry, is interlined, and in blacker ink than the reſt. 

«* 8th Entry. 1699. The mayor, bailiffs, burgeſſes, and 
* commonalty, nominate and appoint Samuel Bond, eſquire, 
to be the recorder. This appointment is ſubſcribed' with 
© the name of the mayor, and a great many other names. 
The power of chooling a recorder was granted and con- 
« firmed by the charter of the 19th of Charles IId. to the 
* mayor, bailiffs, burgeſſes, and commonalty. 

© Several other entries were read, but they were either to 
© the ſame purpoſe with the foregoing, or. were not relied 
© on, in the arguments on either ſide. i 

A petition was then produced by Mr. Speed, clerk of 
* the Journals and papers, which is in the name of the 
© mayor, bailiffs, burgeſſes, and commonalty of Poole, and 
bears date, and was preſented to the Houſe of Commons 
in 1758. It is ſubſcribed with a great many names; and 
Henry Auſtin, town-clerk of Poole, being {worn, proved 
© that Hadden, Cobb, and Nicolſon, three of the ſubſeri- 
© bers, were only inhabitants, and not burgeſſes, at the time 
* of their ſigning the petition. | | | 

Then a ;yo of mortgage, dated in 1755, was produ- 
© ced, between the mayor, bailiffs, burgeſſes, and commo- 
© nalty of the one part, and one Cobb, an inhabitant of 
© Poole, on the other part, by which the ſaid mayor, bai- 
* liffs, burgeſſes, and cammonalty mortgaged: the market to 
© the ſaid Cobb.” | ; 


CounsEL for the petitioners. 
In this deed, _m_ commonalty” muſt mean Inhabitants, for 


the concurrence of the inhabitants was abſolutely neceſſary 
Vo. I K to 
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to a mortgage of the market, ſince it was granted to them 
by the expreſs words of the charter of 3 Hen. VIII. (2). 


E VIDE N Cc E. 


The returns which the counſel for the petitioners pro- 
© duced, poſterior to 10 Eliz. were as follow. | 

©1. 14 Apr. 14 Eliz. ( $72.) This return is in the 
© name of the mayor, ſenior bailiff, and J. M., W. N., &c. 
© (nominatim } and many others, free and lawful men of the 
* ſaid county, dwelling and reſiding electors. 


CounsEL for the petitioners. 


From this return it would ſeem, that, after the change 
which had lately happened in the conſtitution of the place, 
by which it was made a county, the idea was, that the 
election of the members of Parliament was to be by the 
freeholders. It ſerves, however, to ſhow, that there was no 
diſtinction made of this election, between burgeſſes and 
other inhabitants. | 


: E VID E N C E. 


©2. 28 Eliz. (1586). Between the mayor, bailiffs, bur- 
© gefles, and commonalty, and the ſheriff, &c. The ſaid 
mayor, hailiffs, burgeſſes, and commonalty did chooſe, &c. 
Under the ſeal of the mayor, bailiffs, burgeſſes, and 
© commonalty. 19 

©3. 30 liz, (1588.) Between the ſheriffand A, mayor, 
B, C, &c. {nominatim ) and others, aldermen, burgeſſes, 
© and commonalty, & c. witneſſeth, that the ſaid mayor, 
aldermen, burgeſſes, and commonalty did elect, &c.—— 
Under the common ſeal of the faid town of Poole. 
©r# This is the firſt return in which the word © aldermen” 
© occurs (3). 

©4. 18 Jac. I. (1621) between the ſheriff and A, the may- 
* or, B, C, D, &c. { nominatim ) and others, aldermen, bur- 
« gefles, and commonalty, &c. had elected, &c. In witneſs 
© whereof we the ſaid mayor, aldermen and burgeſſes ſet 
© our common ſeal of the ſaid town, &c. A In the laſt, 


(2) Jide ſupra, p. 118 
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© as in this, the mayor, aldermen, and burgeſſes, are ſaill 
© to have affixed the common ſeal. n | 

5. 1 Apr. 13. Car. II. (1661). Between R. 8., ſheriff, 
and H. H, mayor, R. D., G. S., M. D., W. M., D. S., 
P. H., E. M., H. J., J. S., J. C., &c. and others, alder- 
© men and burgeſſes inhabitants —=witnefſeth, that the ſaid 
© mayor, aldermen, and burgeſſes inhabitants have choſen 
John Morton, Eſquire, and William Conſtantine, their 
© recorder, to be their burgeſſes, &c.—In witneſs whereof 
© the ſaid mayor, aldermen, and burgeſſes have, to this in» 
© denture, ſet their common ſeal. 

©6. The ſame date) Between R. S., ſheriff, and H. H., 
© mayor, W. 8., R. C., J. W., P. H., W. M., &c. and 
© others, aldermen and burgeſſes of the ſaid town and coun- 
ty of Poole—witnefleth, that we the ſaid mayor, aldermen, 
© and burgeſſes aſſembled, &c.—— And we the ſaid mayor, 
* aldermen and burgeſſes have nominated and elected, &c. 
© —In witneſs whereof we the ſaid mayor, aldermen, and 
© burgeſles have to this indenture ſet our common ſeal,” &c. 


CouNnSsEL for the petitioners. 


The word © commonalty” is omitted in both theſe returns, 
and it 2 by the records of the town, that the ſelect 
part of the corporation began their practices, about this pe- 
riod, to exclude the inhabitants, or commonalty, from the 
exerciſe of their rights as corporators. r There are ſe- 
veral raſures of the word ** commonalty” in the corporation- 
books, which were produced to the Committee, beſides 
that mentioned in the entry of 13 Oct. 1654. (3). ; 

It will appear afterwards, that the above double return 
was occaſioned by a conteſt between the burgeſſes inhabitants 
and the out-burgeſſes, in which the latter prevailed. 


E VID E N CE. 


6. 11 Jan. 1 Will. and Mar. (1688-9. A certificate 
from Shadrach Beale, ſheriff, certifying, in anſwer to the 
© Prince of Orange'sletter, that Sir Nathaniel Napper, knight, 
* and Henry Trenchard, Eſquire, were elected by the may- 
« or, bailiffs, and burgeſſes of the ſaid town and county, 

K 2 © according 


(3) Supra, p. 131. 
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© according to the 3 uſage for the election of mem- 


© bers of Parliament. Under the hand and ſeal of the ſaid 
© ſheriff C only.) | | 


CouRsEL for the petitioners. 


It is manifeſt, from the account given in the Journals, 
of the conteſt on occaſion of the laſt mentioned return, 
which was ſtated at the opening of this cauſe (4), that, at 
that time, both parties underſtood the word © commonalty” 
to mean the inhabitants. | 


EVI D E NC E. 


8. 22 May, 7. Will. III. (1695). By indentures, be- 
e tween George Leven, ſheriff, and Th. S., mayor, W. P., 
« ſenior bailiff, M. D., M. D., Shadrach Beale, W. 8., 
c. and others, aldermen, burgeſſes, and commonalty, in- 
© corporated, of the ſaid town and county, it is witneſſed, 
© that the faid mayor, aldermen, and burgeſſes, and com- 
© monalty have elected, &c. In witneſs 9 we, the 
* ſaid mayor, aldermen, and burgeſſes, to one of theſe pre- 
«© ſent indentures, have ſet the common ſeal of the ſaid 
© town and county of Poole, &c.— Thomas Smith, mayor, 
© Signed, ſealed, and delivered, in the preſence of, &c. 
There are twenty-ſix ſubſcriptions, and to four of them, 
c after the name, is added . @ Burgeſs” in the ſame hand 
© and ink with the name, 

The counſel for the petitioners admitted that, in all re- 


© turns, ſince the year 1695, the word © commonalty” is 


© omitted ; and that, ſince that time, the inhabitants have 
© never voted.” 


Counstr for the petitioners, 


As to the proceedings on the two conteſted elections in 
1661, and 1668-9, nothing can be fairly inferred from the 
firſt, becauſe the commonalty do not ſeem to have been par- 


ties to the tranſaction, nor to have taken any ſhare in 
it (5) (C). : 
The 
(4) Supra, p. 112, 113. | 
(5) 16 May, 1661. Journ. vol. viii. p. 251. col. i. 
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The event of the ſecond, (as it has been tated in a former 
part of the argument), cannot now be conſidered as a bind- 
ing determination, It is, at moſt, the opinion of the 
Houſe, oppoſed to that of the Committee who tried the 
queſtion, and had the evidence and the arguments of coun- 
ſel, to form their judgment upon. It is the opinion of the 
Houſe in the Convention Parliament, delivered in favour of 
the Whig candidate (1), But, even if we give it the credit 
of being a rational and wiſe diſſent from the reſolution of 
the Committee, it will be conſidered, that that refolution 
was founded on the very ſcanty evidence of one return, 
whereas there has now been produeed an irreſiſtible bod 
of proofs, which were unknown to the Committee, and the 

Houſe, on that occaſion. 

The return of 1695 demonſtrates that the proceedings in 
1688-9 were not conſidered as concluſive againſt the 
right of the commonalty; and there is ſtill living a witneſs, 
who remembers the election in 1695, and who, by his teſ- 
timony, will confirm what is proved by the return, that 
the * or commoualty voted at that election. 


NID ö 
Thomas Shepheard, the witneſs propoſed to be called, 


© was objected to. 


© It was ſaid that, being an inhabitant, he was an inte- 
© reſted witneſs, 

To this it was anſwered; That, where, from the nature 
© of the caſe, no other evidence could be had, ſuch wit- 
© nefſes as alone had been in a ſituation to be acquainted 
« with the facts, ought to be admitted, otherwiſe the truth 
© could never, in ſuch caſes, be diſcovered. That inhabi- 
© tants were the only perſons likely to have paid attention 
to the fact which was meant to be proved by the teſtimony 
* of Shepheard, That, in ſimilar caſes, courts of juſtice 
© have admitted witneſſes to be examined, though circum- 
* ſtanced (in point of intereſt) like him. As in the caſe of 
* Willes and Harris, tried on the Weſtern circuit before 
Mr. Baron Eyre, (1774), when certain fiſhermen being 
called by the defendant, (who denied a right to the _ 


(1) Quzre, 
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© of fiſh as claimed by the plaintiff), their evidence was, 
c on the part of the plaintiff), objeQed to, as they had an 
< intereſt in overthrowing his. claim; but the judge ſaid, 
© that the objeCtion proved too much, as it would deprive 
© the plaintiff of the only means he could. have of proving: 
© the cuſtom; and the evidence was admitted (D). It was 
alſo ſaid that Shepheard, (who had: been on the pariſh 
© three years), was diſqualified; from voting, and therefore 
© could derive no advantage from any evidence he might 
give in favour of the right of the inhabitants. 

The Committee over- ruled the objection, 

Thomas Shepheard being ſworn, gave his evidence to 
© the following effect. . 

He is 98 years of age, Remembers: the election in 
© 1695, Had been ſix years in Poole before that election. 
Was a gardener at that time. Mr. Aſhley: was choſen by 
the mayor, burgeſſes, and commonality, Has heard: old: 
© people ſay that the burgeſes kept the commenal/ty out of 
© their rights. Voted Himſelſf in 1695. No oppoſition: then. 
c —.— ſome other elections, (but could give no diſ- 
© tinct account of them), Went afterwards to ſea. Has 
© offered his vote before he was on the pariſh, and has been 
© ſolicited for his vote. Knows one Lee; (a perſon after- 
© wards called by the counſel for the ſitting members.) Is a 
good deal older than Lee; above four years, 


CounstL for the petitioners. 


From the whole of the evidence ſince the foth year of 
Queen Elizabeth, it appears, That, by the word “ commo- 
« nalty,” then introduced into the charters, is meant the 
inhabitants, That, in the charters, thoſe two expreſſions 
are uſed interchangeably, That the iahabttants have ated, 
in many inſtances, under the deſcription of commonalty. 
That elections and returns have been made by the mayor, 
bailiffs, burgeſſes, and commonaltiy down to the year 1695. 
Therefore, it muſt be underſtood that the inhabitants con- 
curred in thoſe elections and returns. | 

Their right, therefore, is founded on the general com- 
mon law of Parliament; is unimpeached by any original 
charter, or preſcriptive uſage; is ſupported, on- the con- 
trary, by uſage irreſiſtibly proved down to 1695, and is only 
oppoſed by an uſage of eighty years. But no — nor 

uſage, 
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uſage, however ancient, if within time of legal memory, 
can diveſt a right of election clearly proved to have exiſted 
before the date of ſuch charter, or the commencement. of 

ſuch uſage, | 3 

The ſubſtance of the arguments of the counſel for the 
ſitting members, and of the new evidence which they pro- 
duced, was as follows. N | 

The common law right, as laid down in Glanville, may 
be admitted, as founded on general, political, and conſti- 
tutional principles, which is the manner in which he ſtates. 
it. But it cannot be ſupported as deduced from. the hiſtory, 
of Parliament. Ihe early periods of repreſentation are too 
obſcure, fully to authorize any general ſyſtem. The right 
of election in Poole does not depend on any of the char- 
ters which have been produced. It is pteſeriptive. Bur- 
« genſes,” and © Communitas,” the words employed in thoſe 
charters, may perbaps comprehend all the inhabitants in 
ſome boroughs, but certainly there are many more inſtances. 
where they are uſed for a limited part (1) of the inhabi- 
tants. The ſenſe in which they are to be taken, in this, 
caſe, muſt therefore appear from ſome arguments or evi- 
dence independent of the charters. It muſt be diſcovered 
by the uſage of the place. | 

« Communitas” is ill tranſlated . commonalty”. It ſhould 
be tranſlated © community,” which expreſſion never ſignifies 
all the inhabitants of a place. 'The Latin term, in old 
deeds, for commonalty is commonalitas.” 

It appears that, in many of the charters which have been 
read, * communitas” is uſed in direct contradiſtinction to 
© inhabitants.” If it is argued, that in thoſe charters, al- 
though both words are uſed, yet they mean the ſame thing, 
is it not as fair to ſay, that although in the corporate name 
both t burgenſes” and © communitas” are employed, yet 
they mean one and the ſame thing; or rather that commu- 
« nitas”” is a general cumulative word, comprehending a 
ſort of recapitulation of the ſeparate integral parts ſpecified 
in the antecedent part of the corporate name? 

Indeed, arguments merely drawn from the vague and in- 
accurate expreſſions of old « Sans have very little ſolidity. 
The tautology of thoſe inſtruments is remarkable to a pro- 
verb. And it would be in vain to look for legal ang 

thole 


1) Several inſtances of this were cited. 
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thoſe of a vice-admiral of England, in the reign of Henry 
the Eighth, or of Clarencieux king at arms, in the time 
of Queen Elizabeth. | 2 | 

It is the opinion of ſome great lawyers, that inhabitants 
as ſuch are incapable of being corporators. The caſe of 
Dungannon, which has been cited by the counſel on the 
other ſide, ſeems to ſhow, that they cannot; for the charter 
to the inhabitants of Dungannon, was determined to 'be 
void, by the opinion of all the other judges againſt Lord 
Hobart, (12 Co. Rep. p. 121.) And they held that inha- 
bitants have not capacity to take an inheritance. (id.) (E). 

The agreement for obtaining the charter is only an act 

of the perſons there ſpecified, as individuals, not as corpo- 
rators. "The exerciſe of the right of common by the inha- 
bitants of Poole has not been proved. | 

If there could be an incorporation of inhabitants as ſuch, 
and if the inhabitants of Poole are really entitled to certain 
corporate rights and franchiſes, under the charters which 
have been given in evidence, it does not therefore follow, 
that they have a right to vote for members of Parliament. 
That right, in this borough, does not (as has been ſaid al- 
ready,) depend on any ' charters. It muſt be diſcovered 
by the uſage. | 
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Twelve returns were produced in the name of the may- 
© or, bailiffs, and burgeſſes {only ). 

© 1. 12 Nov, 26 Eliz. 

f.a-x'\Car.t. 

3. 3 Car. 1. 

* 4. 1 March, 13 Car. I. 

5. 23 Feb. 25 Car. II. 

* 6. 3 March, in the ſame year. 

* 7. 6 Feb. 31 Car. II. 

18. 18 Aug. 31 Car, II. 

*g. 28 Feb. 33 Car. II. 

© 10. 2 Will. & Mar. 


* 11, 4 Nov. 1695. In the ſame year with, but poſterior 


to, the return laſt produced by the counſel for the peti- 
* tioners. 


12. 10 Aug. 1698. 


To 
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To all thoſe returns, as well as to thoſe ſince 10 Eliz. 
© produced on the part of the petitioners, after the ſecond, 
©the common ſeal is athxed. | 

On an examination, by the agents on both ſides, of 
© the names in the body of the return of 18 Jac. I. (which 
as the fourth produced by the counſel for the petitio- 
© ners) it appeared, that two of the perſons there named 


« were not to be found entered as burgeſſes, in the corpora- 
tion- books of that time. | 


Two witneſſes were called. 

William Lee, aged 87, or 88, ſwore, that he had often 
© heard Shepheard ſay, that he was but three or four years 
© older than him. But he had firſt known him only about 
fifty one years ago, long after they were both men. He 
© faid he had known Poole ſeventy years, and that all elec- 
tions of mayors, ſheriffs, and parliament-men, had been, 
during that time, by burgeſſes.” 

Mrs. Greenway, aged ſeventy-nine, remembers the elec- 
tion in 1704, when Mr. Weſton (her uncle) was choſen. 
© He was choſen by the burgeſſes. She never heard of the 
* ;nhabztants voting, Her firſt huſband was a burgeſs.” 


CovunsErL for the ſitting members, 


The evidence of the two laſt witneſſes, who never heard 
of the claim of the- inhabitants, is ſufficient to overturn the 
teſtimony of Shepheard, if indeed any truſt could be put in 
what he has ſaid, after telling the Committee that he vo- 
ted in 1693, although, by his own account, he was a mi- 


nor at that time, and by Lee's, not above thirteen years of 


age. | 
But if inhabitants did vote in 1695, as there was no eon- 
teſt, and therefore no enquiry into their titles, this cannot 


prove that their voting as ſuch was allowed on that occaſion. 


There is a return of that year, ſubſequent to that produced 
by the counſel for the petitioners, in the name of the may- 
or and burgeſſes only, and the number of returns in the name 
of mayor, bailiffs, and burgeſſes, which have been read, 
from the reign of Queen Elizabeth downwards, through 
the courſe of the laſt century, when they contended, that 
they uniformly run in the name of the mayor, bailiffs, bur- 
geſſes, and commonalty, ſhows, that in thoſe where the 
word © commenalty ” is uſed, it ought to be interpreted, to 
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be nothing elſe but a cumulative name of the foregoing mm- 
tegral members of the corporation. 

All the returns are ſealed with the common ſeal, and 
there is no inſtance of a common ſeal belonging to inhabi- 
tante at large. | 

In 1688-9 the inhabitants claimed the right to vote, and 
the Houſe then diſallowed their claim. 

There is no appearance of their having ever attempted it 
before. In the caſe of 1661 there is not a word faid of 
their pretended right. The recorder of the town, who was 
one of the candidates, and was ſupported by the inhabitant 
burgeſſes, would furely have availed himſelf of the votes of 
the inhabitants at large, if he had thought there was any 


pretext that they had a right to vote. He had then been. 


recorder twenty years. ( This was proved from the 
books.) Therefore we muſt ſuppoſe that, during that time, 


the inhabitants had never been conſidered as entitled to 


vote; and, in fact, never had voted. This carries the 
uſage up to 1641, Ci. e. 140 years ago;) and this being op- 


poſed by nothing but uncertain argument and implication, 


mult be conſidered as evidence of preſcriptive uſage. 

The fitting members might reſt their cauſe on this ground, 
but they are entitled to the benefit of the deciſion in 1688-9, 
which, for the reaſons given at the opening of the cauſe, 
ought to be conſidered as a determination within the mean- 
ing of the ſtatute; . 

In reply, the counſel for the petitioners anſwered the ar- 
guments which had been uſed on the other fide, and en- 


larged upon and enforced thoſe formerly employed in favour 


of the right of the inhabitants, at great length. 
It was ſaid, 

If © communitas” were to be tranſlated community, that 
word would comprehend the inhabitants, as well as common- 
alty. | 
4 King Edward the Fourth, by a patent letter, granted 
to the burgeſſes and inhabitants of New Windſor, that 
e they ſhould be a body, and perpetual corporate communt- 
«iy, Madox Firma Burgi, p. 28, 9.“ 

Ibis inſtance, among many others, ſhows likewiſe that 
1nhabitants may be a corporation:—The Caſe of Abingdon, 
23 May, 1660 (3) is a determination of the Houſe of Com- 

| mons 


(3) Vide ſupra, Caſe of PontefraQ, vol. 1. 


= © © wv£, a DJ_u_ wo 


a mw, 2 a= - 


= 5 5 


4 eeSore se 


%o W 130 
mons that they may. If ſo, they have a common ſeal, 
which is only a badge of incorporation, and it is moſt evi- 
dent, from the charter of Clarencieux, in the reign of 
Queen Elizabeth, that the common ſeal of Poole belongs 


to the inhabitants. If the common ſeal belongs to them, 


the returns produced on the part of the ſitting members 
are, in law, to be conſidered as acts in which the inhabi- 


tants concurred, as much as if the words: (C 1habitants” ot 


e commonalty”” had been uſed in thoſe returns. 
The right of common, herbage, and turbary, as enjoyed 
by the — . —..— of Poole, under grants to burgieſſes, has 
been proved in a manner ſufficient to ſatisfy any one whoy 
will not ſhut, his eyes to the truth. Gonunonaity, there- 
fore, in the latter, and “ burgen/es” in the more carly char-' 
ters and returns of this borough, are proved to mean * in- 
habi tanta: 5 | 

The argument built on the ſuppoſed inaccuracy of old 
charters would, if taken in its full extent, inyalidate thoſe 
charters entirely. It is only from the fair conſtruction of 
the terms and deſcriptions in ſuch charters that we can diſ- 
cover the perſons to whom the grants, contained in them, 
are made; and although a vice-admiral, or a king at arms, 
cannot, either in the days of Henry the Eighth, or Eliza- 
beth, be ſuppoſed to have been able to pen a legal inſtru- 
ment with preciſion, no more than they probably can in our 
own, yet we muſt ſuppoſe that, where very important pri- 
vileges and immunities were in queſtion, (as in the charter 
of Arthur Plantagenet) * then had, as they certainly 
could have, the aſſiſtance of very able lawyers, in drawing 
the inſtruments which were to convey or confirm thoſe pri- 
vileges. | 

he counſel on the other fide have ſaid that, in ſome of 

the charters, the words © commonalty” and © inhabitants” are 
both uſed and diſtinguiſhed from each other; but, if there 
are a few paſſages in ſome of them which ſeem to favour 
that aſſertion, they muſt be aſcribed to an over anxiety to 


uſe as general and comprehenſive terms as pothble. In 


the charter of 10th of Queen Elizabeth, the mayor, bailiffs, 
burgeſſes and commonalty, and their ſucceſſors, and all other 
inhabitants and burgeſſes of Poole are exempted from toll, 
paſſage, bridgage (5), &c. It may as well be contended 

that 


(5) Supra, p. 125. 
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that (c other burgeſſes implies a different claſs of men from 
c burgeſſes” in the firſt part of that ſentence, as that ©« inh. 
« hitants was intended to mean ſomething different from 
© commonalty.”? | 

The petition of 1758, in the name of the mayor, bai. 
liffs, burgeſſes, and commonalty, and ſigned by ſeveral inha- 
bitants, (not burgeſſes), and the mortgage of the market, in 
the name alſo of mayor, bailiffs, burgefſes and common- 
alty, and in which the inhabitants muſt have concurred, 
afford arguments, which have not been attempted to be an- 
ſwered, that in the corporate name of this borough, the 
word © commonalty” comprehends “ inhabitants.” | 

On Wedneſday, the 29th of March, the Committee, by 
their Chairman, informed the Houſe, that they had deter- 
mined, 

That the two fitting members were duly elected (6). 


(6) Votes, P+ 44. 
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Pao 122. (A). 


Cask of Colcheſter. 


« 28 March, 1628. Report made from the Committee of 
cc privile es by Mr. Hackwill.— | 

For Colcheſter : only one return made by the bailiffs, in 
«« which Sir Tho. Cheeke and Mr. Alford returned. That 
the bailiffs, aldermen, and common council, conſiſting of 
% 42, in an upper room, read the writ, and there elected Sir 
„ Thomas Cheeke, and Mr. Alford: In a lower room, the 
« common fort of burgeſſes in general elected Sir Thomas 
«© Cheeke and Sir William Maſham.— 


«© That the bailiffs, &c, made their preſcription by election, 
« as they now made ĩt.— 


** Againſt this alledged, that till Richard the Firſt no bai- 
« liffs; from thence till Edward the Fourth no common coun- 


« cil. Then 16 appointed, by a new charter, which, by the 
«« conſtitutions ſithence, they have encreaſed to 

Upon this the preſcription holden inſufficient. — 

„That the Committee alſo of opinion, that the election of 
« Sir William Maſham good; and Sir William Maſham's 
„ name to be put in by the — (1), inſtead of Mr. Alford. 

„Upon queſtion, Sir William Maſham duly elected; and 
« Sir William Maſham his name to be, by one of the bailiffs 


* now in town (2), inſerted in the indenture of return, in the 
«« place of Mr. Alford. Which accordingly preſently done at 
the board.“ Vol. i. p. 876. col. 2. 877. col. 1. 


Cask 
(1) Vie ſupra. Vol. I, p. go, & c. Introduct. Note (W). 
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Cask of Boſton. 


«« 8 May, 1628. Mr. Hackwill reporteth from the Com- 
* mittee of privileges, the caſe of Boſton in Lincolneſhyre. 
«© —Mr. Bellingham the recorder, and Mr. Okeley choſen. 
The queſtion whether a ſele& number, or the commonalty 
were to chuſe. Sir A. Irby choſen by majority of voices 
«© of the cemmonaliy, and fourteen of the ſelect number (2). 

*« Apreed by the Committee, that the election of burgeſles, 
in all boroughs, did, of common right, belong to the com- 
«© moners ; and that nothing could take it from them, but a 
«© preſcription, and a conſtant uſage beyond all memory... 

35; Upon queſtion, the right of election for burgeſſes, to 
«« ſerve in Parliament, for Boſton, reſteth in the commonal!y, 
and not in the mayor, aldermen, and common council. 

* 2, Upon queſtion, Mr. Okely not duly elected or re- 
«« turned. 

„ 3. That Sir An. Irby duly elected, and ought to have 
* been returned. 

*« 4. That the mayor of Boſton ſhall be ſent for, to put out 
«« Mr. Okeley's name, and put in Sir. A. Irby's.” Vol. i. 
p- 7937 col. 2. | 

Theſe caſes apply exactly to ſhow, that no uſage within time 
of memory can narrow the right of election. Sen 


P. 125. (B). 
Cs of Bridport. 

* 12 April, 1628. Mr. Hackwill reporteth from the Com- 
« mittee for privileges, the caſe of —— of Bridport.— 

The queſtion, whether the commons, or only the [two 
7e bailiffs, and 13 capital burgeſſes, are eleQors {there ; the 
«« laſt claiming that fole power by preſcription, ** this prov 
«© by 2 witneſſes for 40 years, claimed it, but were de- 
«© med. A certificate of diſclaimer, under the hands of 80 
*« commoners, offering to juſtify it upon oath ; and affirmed, 
«© they could have proved it by 40 commoners more.— 

On the other part, records produced: 10, 60 Ed. VI. 
«« Indenture returned the election to be per ballives, per afſen- 
um communitatis. 20 & 30 Phil. & Mar. election returned 
«« accordant. 10 Elix. accordant. lo Fac. accordant. 

This alſo proved by two witneſſes : Above 40 commoners 


«« gave voices, 10 7ac. 
_ 7 « Another, 


(2) In the printed Journal in this place there is the following note at the 
bottom of the page. | 
In the margin is written by the clerk, © Quere the report at large of Mr. 
Hackvill.” 
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** Another, that about 60 years ago the commoners had 
«© voice; and that he himſelf, then a commoner, gave voice. 

«« Affirmed by one of the members of this Houſe, that one 
« of the now bailiffs confeſſed to him, the commoners had 
5 VOICE, — 

„ Replied to this, that the addition of the commonalty; be- 
«« cauſe that the name of the corporation: That ſo they make 
their leaſes, ' yet the commoners never meddle.— 

«© Exception to one of the witneſſes, that a commoner, and 
«« a very aged man, ſcarce could hear or be heard: That the 
4 —— had been disfranchiſed, and therefore ſpake out of 
„ ſpleen | 

« Alledged further, that 1 Fac. the commons called, be- 
« cauſe they were to contribute to Mr, Pitt's wages, — 

«« Agreed by major part of the Committee, that the com- 
% moners had voices in the election. | | 

«« Reſolved alſo here, no good election; becauſe the com- 
«« mons having right of voice, had no warning; as they ought 
*« to have had. | 

«© Upon queſtion, the commonalty in game ought to have 
voices in the election of the burgeſſes for the Parliament. 

cc Upon queſtion, the election void, in reſpect of the want of 
«« warning to the commonalty. A new writ for a new election.“ 
Journ. vol. i. p. 882. col. 1, 2. 

At a future period the Houſe. reſolved, (2 March 1762) 
„That in the laſt determination of this Houſe, of the right 
«« of election of members to ſerve in Parliament for the borough 
of Bridport, in the county of Dorſet, made the 12th day of 
« April, 1628; which is as followeth; That the commo- 
«« nalty in general, &c.” The words commonalty in general,“ 
extend only to inhabitants houſholders paying ſcot and lot. Journ. 
vol. xxix. p. 204. col. 2. p. -_ col. 1. 

This explanation of the word ** commonalty”? is exactly that 
which the counſel for the petitioners contended for in the preſent 
caſe, | 


Cask of Warwick. 


« 31 May, 1628. Mr. Hackwill reporteth from the Com- 
«« mittee for privileges, &c. the caſe of Warwicke,—Queſtion, 
* whether the election to be made by the mayor and common 
council, or by the commons in general (1). 3 | 


M In the printed Journals there is the following note at the bottom of 
page. 

« (a) In the margin is written by the clerk, © Quere the report of Mr. 
„ Hackwill, ; 
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«© That a petition produced, whereby about 200 commoners 
«« diſclaim to have any right of election; but that refuſed. to be 
« accepted by the Committee, becauſe, if but one commoner 
„appear to ſue for his right, they will hear him. 

«« Upon queſtion, the right of election, for the town of 
„% Warwicke, belongeth to the commonality.” Journ. vol: i. 


p- 907. col. 2. | | 
« On a future occakon the Houſe. reſolved, (31 Jan. 1722-3, 


* that the right of election of burgeſſes to ſerve in Parliament 


„ for the borough of Warwick, is in ſuch perſons only who 
, pay to church and poor in the ſaid borough.” Vol. xx. p. 
114. col. 2. | : | 
ere too by this ſecond reſolution it appears, that the word 
% commonalty”” in the firſt has been underſtood to mean inhabi- 
Zants. There were ſeveral returns produced in 1723, of a date 
poſterior to the reſolution of 1628, which run thus, Burg enſer 
«« & anhabitantes elegerunt.” Journ. ibid. col. 1. 
P..132-(C). The entry of that Caſe is as follows: 16 May, 
1661. © Serjeant Charlton reports from the Committee of 
„privileges and election, toaching the double return for the 


„ town of Poole, That John Morton, Eſq. and William Con- 


«« ftantine, Eſq. are returned by one indenture ; and John 
Morton, Eſq. and Sir John Fitzjames by another indenture; 
% and all by the chief officers; and the opinion of the Com- 
„ mittee, that both Mr. Conſtantine and Sir John Fitzjames 
% do forbear to fit in this Rouſe, till the merits of the cauſe 
touching their elections be determined.” The Houſe agreed 
with the reſolution of the Committee. Vol. viii. p. 251. col 2. 
*.2 5 June, 166r. Serjeant Charleton made report from the 
ſaid Committee, touching the difference between William 
«« Conſtantine, Eſq. and Sir John Fitzjames, Knt. concerning 
their elections for the town of Poole in the county, of Dor- 
« ſett; that the firſt queſtion before them was, whether the 
*« out-burgeſſes of the ſaid town of Poole had voices as well 
* as the m-burgeſies; and the opinion of the Committee, that 
the out- burgeſſes had equal voices in the elections with the 
in- burgeſſes, and that the ſecond queſtion being, who had 
the majority of voices, it appeared, that Sir John, Fitzjames 
„had much more the majority of voices, and was duly elected 
one of the burgeſſes for the ſaid town of Poole; and the opi- 
„ nion of the Committee, that the ſaid Sir John Fitzjames 
« was duly elected one of the burgeſſes of the faid town of 
Poole, and ought to ſit. 
„ Keſolved, That this Houſe agree with the ſaid Committee, 
«« that Sir John Fitzjames wes duly elected one of the * 
| for 
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for the ſaid town. of Poole, and ought to fit in this Houſe,” 
Journ. ſame N eee . 

P. 234+ OD). The gentleman who cited that caſe, and was 
counſel in it, on the circuit, has favoured me with the follow- 
ing ſtate of it, It was a cauſe; which originated in the Exche- 
quer, upon a bill brought by the plaintiff as impropriator of 


| | 
tithe, in the pariſh..of. St. Keavine, in Cornwall. The court 


directed an iſlug,,, which was tried at the ſummer affizes in 1774, 
before Mr. Baron Eyre. Several fiſhermen being called on 


the part of the defendant, to prove the manner of tithing fiſh, 


their evidence was objected to hy the counſel for the plaintiff, 
they having av intereſt to negative the claim. The judge over- 
ruled the ns, gon the ground ſtated in the preſent caſe. 
The counſel for the p aintiff then objected to any witneſſes be- 
ing admitted who had followed the occupation of fiſhermen 
within fix years, as within that time they were liable to be 
called upon to paythe tithes, if the plaintiff were to ſucceed, 
This ohjection Was allowed by the judge, who ruled, that no 
witneſſes, wyo had followed the occupation of fiſhermen within 
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differed from him, according to Lord Coke's account of the 
caſe; and Lord Holt, in Aſhby. and White, only adopts their 
opinion upon this point. Lord Coke, indeed, goes on to ſay, 
that it was ſo holden, *© Becauſe inbulisants have not capacity 


to take an inheritanve;” but, from the context, it is clear 
that this maſt mean inhabitants not incurporated; and it is 
not ſaid, either by Coke or Holt, that inhabitants may not be 
incorporated; nor even, that, if incorporated, they could not 


then, as a corporate body, be capable of a grant to chooſe mem- 
bers to Parliament. The caſe of Dungannon was ſhortly this: 
The King conſtituted the town of Dungannon to be a free bo- 
rough by a charter, in which was the following clauſe : ** Ez 

1 L 6 ulterius 


(1) 2 Lord Raymond, p. 951. (2) 3 Salk. p. 18. | 


N . oy 


the provoſt, burgeſſes, and commonalty. 


* * FE OR ” —_— —— . — — K 
e — 2 N o- — 22 — —— — Ge. * —— * * 
. — : - — — « — — 


* 


— —Ü—U—ä— — WBC — age, 
2 . 


146 NOT K. 


5 ulterius volumus declaramus, Sf conflituimus quod inhabitantes 


e uillæ preuictæ int unum corpus cor poratum, per nomen prefs- 


* fiti, 12 burgenſium, & communitatis Dungamom, et per iden 
** nomen placitare poſſint, & quod ipft preedifi præpoſitus, & bur- 
« genſes, & ſucceſſores ſui rl raw oteftatem eligendi duos burgen- 
© /es, ft. ad Parliamentum, c. The doubt (ſaid Lord 
Coke) was, whether this grant of election of burgeſſes of 
«« parltament was good, for becauſe it was granted but to par- 
«© cel of the » cl, to the provoſt and burgeſſes, and not to 

It was holden 
that the grant muſt be to the whole body, although the exerciſe 
might be limited to a partial fümber of that body. (Lord 
Raym. 952.) This ſhews that the legal creation of the whole 
body was not queſtioned; As the grant was to a partial number 
of the corporation, it was confidered as if it had been to a num- 


ber of individuals; and the principle of the determination was, 


that a congregate number of individuals, though called præpo- 


Aut & burgenſes, could not take an inheritance: To illuſtrate 
this, the queſtion of a grant to /xbabitznts, bs ſuch a tongregate 


number of individuals, was introduced, and, according, to that 


principle, they certainly could not take an inheritance. 


How far the right to ſend members to Parliament ts ſuch an 
inheritance, or real right, (as Holt otherwiſe expreſſes it,) of 
which inhabitants not incorporated are incapable; is very queſ- 
tionable. Lord Holt, in Aſhby and White, lays it down, that 
the right of voting in a borough, when that right is derived from 
preſcription, is a real right, attached to the burgage lands; and 
that fince the time of legal memory, the King cannot grant it 
to inhabitants in general not incorporated. But experience 
ſhows, that there are places where the inhabitants have acquired 
that right within time of memory, though not incorporated— 
Wettminſter is one. The learned Editor of the new Edition of 
Lord Coke's Commentary has collected a great deal of very cu- 
rious materials relating to the legal hiſtory, and antiquities of 
that city, with which I hope he will, ſome tinte or other, 
oblige the public. In his manuſcript, part of which I have 
peruled, he demonſtrates, that the city and liberty of Weſtmin- 
ſter is not, and never was, a corporation; yet the privilege of 
ſeading members to parliament was not enjoyed by Weſtminſter 
till the 1ſt of Edward the Sixth. (See Willes's Not. Parl. vol. i. 
p- 7+ of the Preface.) The other part of Lord Holt's doctrine, 
v1z. That, in boroughs ſending members to Parliament by =y 
ſerĩption, the right of voting is only in thoſe poſſeſſed of bur- 


Zuge lands, is diſcuſſed in the Caſe of Pontefract, ſupra, vol. i. 


XIX. THE 


XIX. 
T H E 


„„ 
of the BOROUGH of 
SHAFTON, . otherwiſe SHAFTESBURY, 
In the County of DORSET. | 


The Committee was choſen on Tueſday, the 28th of March, 
| and confiſted of the following entlemen.  _. 


Sir George Yonge, Bart. Chairman, JI Honiton 
2 Peach Hungerford, Eſq. ; | Leiceſterſhire 
enry Watkin Daſhwood, Eſq. | | Wigtown, &c. 
Sir George Robinſon, Bart. Northampton 
Abel Smith, Eſq. Aldbo. Yorkſh. 
James Sutton, jun. Eſq. Devizes 
Sir John Duntze, Bart. Tiverton 
William Drake, jun. Eſq . & Agmon 
Francis Anneſley. Eſq. 1 Reading 
Hon. George Venables Vernon, b * Glamorganſh, 
Aſheton Curzon, Eſq. £ Clitheroe 
Rowland Holt, Eſq. S | Suffolk 
Sir Richard Worſley, Bart. | Newp. Hants 
Nou INE ES. 
of the Petitioners, ; "x6 
Lord Guernſ I Maidſtone 
Of the ; Sitting Members, | 
Sanne ur g Eſq." | J Biſhop's caſtle 


PETITIONER. 
Hans Wintrop Mortimer, Eſq. 
Sitting Members. 
Francis Sykes, Eſq. Thomas Rumbold, Eſq. 
Counsstret 
For the Petitioner, 
Mr. Hardin Mr. Macdonald. 
| For the 2 
Mr. Wilſon, Mr. Arden ; and : Potter (in Mr. Wilſon's 
abſence. 
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8 HAFT ON, atherwiſe.'S HARTESE URY. 


| 4 0 100 

Ox Wedneſday, the 29th of March, the en be- 
ing met, the petition was read, ſetting forth; That the 
two ſitting members by themſelves, andl their agents, had 
been guilty of many groſs and. notorious acts of bribery, and 
corruption, — many of the voters were influenced to 
give their votes for them; and that the returning officer 
had admitted perſons not duly qualified to vote for the fit- 
ting members, and had rejected the legal votes of others, 
who had tendered them for the petitioner (1). 

The laſt determination of the Hoyle was, read, and is as 
follows : 

29 February, 1695-6, Reſolved, « That the right of 
cc election of burgeſſes to ſerve in Parliament for the bo- 
& rough of Shatſbury, in the county of Dorſet, is only in 


se the inhabitants of the ſaid borough, paying ſcot and lot 


« (9\.” 


Then the ſtanding order of the 16th of January, 1735-6, 


was read (3). 


The üben on the poll, as produced by the- mayor, 
were, 


For Sykes, | 284 
For Rumbold, + 248 


For Mortimer, 122 


\ 


ws wa 


(1) Votes, 6 Dec. 1774. p. 34+ 35- 
(2 Journ. vol. ii. p. 479, col. 1, and 2. 
3) Supra, vol. i. p. 51. 


Ferne —— * 1 


SHAFTESBURY. 19 


The two objects of the counſel for the petitioner, in this 

cauſe, were to prove, - - A 1 

1. That the fitting members, by themſelves or their | 1 

agents, had been guilty of bribery, ſo as not to be entitled | 
to retain their ſeats. N 

2. That there were ſo many of the voters for the fitting 14 

members affected by bribery, or not bona fide inhabitants, 4 
or who had not paid ſcot and lot, that by ſtriking them off 1:8 
the poll, a majority muſt remain in favour of the petitioner, 

and he be entitled to be declared duly elected. 

I !be counſel for the fitting members, beſides endeavouring 

to defeat the evidence produced on the two foregoing 
heads, attempted to ſhow, that Mortimer had promiſed 

money in order to procure himſelf to be elected, and that 

he was thereby incapable of ſitting, even if he ſhould make | 
out a majority of good votes. toy 5 | 13 
It is evident, from this ſhort account of the general com- 1 
plexion of the cauſe, that, with regard to each candidate F 

and agent, and each individual voter objected to, a diſtinct 

iſſue was joined, between the parties, viz. with regard to 
the candidates, ( guilty of bribery or not; with regard to 
te the ſuppoſed agents, agent or not: and alſo © guilty of 

* bribery, or not; and with regard to the voters, bribed, or 4 

* nat; © bong fide inhabitant, or not ;” paying ſcot and lot, Þ: 

„ Sara” ov: | | | | 

On each of theſe iſſues, the Committee, in the capacity | 1 
of a jury, were to find a verdict; and, upon comparing 
the reſult of thoſe verdicts, muſt have formed their ultimate s 
determination. - 

There were, however, ſeveral points ſtarted with regard 
to the meaning and effects of the law concerning bribery ; 
but from the manner in which the cauſe was conducted, it 
is impoſſible to diſcover with certainty, by the event, what 
the opinion of the Committee was upon thoſe points. 'The 
counſel indeed formed their conjeCtures, but, as thoſe con- 
jectures can be of no authority, it would be improper to | 
inſert them here. The principal queſtions on the ſubject 
of bribery, which were argued by the counſel in this and | 
the other cauſes, where there was occaſion to go into that | 
ſubject, will find a place, in a note ſubjoined to the caſe of | 

St. Ives (1). | 


In 


— 
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(1) Vide infra, Caſe of St. Ives, note (B). 
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In the courſe of the trial, (which, from the time of the 
appointment of the Coumittee, to that of their making their 
report to the Houſe, laſted four weeks, ) many points of 
evidence aroſe, and were argued by the counſel. Some of 
them were as follow : ant IU EMELISNS 


| Money, to the amount of ſeveral thouſand pounds, had 


been given among the voters, in ſums of twenty guineas a 
man, The perſons who were entruſted with the diſburſe- 
ment of this money, and who were chiefly the magiſtrates 


of the town, . fell upon a very fingular and very abſurd con- 
trivance, in hopes of being able thereby to hide through 


what channel it was conveyed to the electors. A perion, 


concealed under a ludicrous and fantaſtical diſguiſe, and 
called by the name of Punch, was placed in a ſmall apart- 


ment, and through a hole in the door, delivered out to the 


voters, parcels containing the twenty guineas; upon which 
they were conducted to another apartment in the ſame 
houſe, where they found a perſon called Punch's ſecretary, 
and ſigned notes for the value, but which were made paya- 
ble ta an imaginary character, to whom they had given the 
name of Glenbucket. Two of the witneſſes, called by the 
counſel for the petitioner, ſwore that they had ſeen Punch 
through the hole in the door, and that they knew him to 
be one Matthews, an alderman of Shafteſbury, and, as the 
counſel for the petitioner had . endeavoured to prove, an 
agent for the fitting members. 5 

The caunſel for the ſitting members propoſed to call 
Matthews himſelf, to prove an alibi. Laas | 

This was objected to, and the point being argued, 

The Committee reſolved, ERS”; 

Not to admit the evidence. | 

On the part of the petitioner, witneſſes were called to 
prove declarations of voters, who at the poll had taken tho 
bribery oath, that they had received Punch's money. 
This was objected to by the counſel on the other fide. 
They ſaid, | 

That this was not legal evidence, for that, if ſuch de- 
clarations were proved, ſtill they could not be conſidered 
as proving the receipt of the money. That it would be un- 
juſt ro ſuffer what a man had ſaid in converſation, and 
without an oath, to invalidate what he had ſolemnly ſworn. 
That in the two Caſes of the counties of Hertford and Sur- 


rey, where there was a queſtion of evidence exactly ſimilar 
. 1 to 


SHAFTESBURY, _ 


to this, the Committee of eleQtions had come to the: follows 
ing reſolytion. | 

16 January, 1695-6, Reſolved, 4 That it is che opinion 
« of this Commit e, that evidence ought not to be admit- 
& ted to diſqualify an elector, as no freeholder, ho, at 
the election, ſwore himſelf to be a frecholder. . - 


And, in both caſes, the Houſe * to the cen | 


of the Committee (1), | 

To this it was anſwered, 

That thoſe caſes proved tao much, for that, if the doc- 
trine which they contain were to be adopted, it would be in 


an elector s power, by committing Pty, to preclude all a 


iry into the legality of his vote (A), 
"Phe evidence was admitted. 
The Committee alſo determined, in this caſe, as had 
been done in that of Hindon, That, with regard to ſuppoſ- 


ed agents, evidence ſhould be firſt produced to eſtabliſh the 


pgeney, before the bribęry by fuck. perſons ſhould be gone 
into (2 
Th: whole of the evidence may he ſeen in the report, 
as it was printed for the uſe of the Houſe. | 
On Thurſday, the 13th of April, the houſe adjourned 
on account of the Eaſter holidays, till Tueſday, the 25th 
of the ſame month (3), hut the Committee continued ſit- 
ting, according to the proviſions of. the aCt of Parliament 
(4), till they agreed on their report, which they did on 
Thurſday, the 20th of April, the. counſel having cloſed 
their evidence and arguments on the Saturday before. 
Qn Tueſday; the 25th of April, being the firſt day on 
which the Hoyſe met after the holidays, the Committee, 
by their Chairman, informed the Houſe, that- they had 
determined; 
That the two ſitting members were not duly elected. 
And that Hans Wintrop Mortimer, Eſquire, the petiti- 
oner, was duly elected, and ought to have been returned. 
And the names of the two ſlitting members were accord- 
ingly raſed out of the * and that of Mr. Mortimer in- 
ſer ted 0 5). 
Sir 
1) Journ. vol. xi. col. 2. col. 1. : 
8 jou ſupra, 8. dos, 4 * p- 89. 
(3) Votes, p. 561. 
(4) Lide Introduction, ſect. iii. No. 32, vol. j. p. 28 
(5) Votes, p. 565, 566. 
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* Sir George Vonge alfo reported, from the Committee, 
that they had come to ſeveral reſolutions,” which the 
&« had directed him to report to the Houſe; and he read 
the teport in his place, and afterwards delivered it in at 


_ E the table, where the ſame was read, and the reſolutions 


e af the Committee are as follow, 

« Reſolved,” That it appears to this Coratnittee, that 
ce there was the moſt notorious bribery, and corruption, at 
« the laſt election of members, to ſerve” in this preſent 
« Parliament, for the borough of Shafton,” otherwiſe 
« Shafteſbury,” in the county o Dorſet. 

Reſolved, That it is the opinion of | this Committee, 
ee that the faid bribery and corruption require the moſt ſeri- 
e ous conſideration of Parliament (1). 

The conſideration of the report was adjourned tilt Tur. 

day the 4th of May, and an order made, that the Speaker 
ſhould not iſſue his warrant for a new writ (for the vacant 
feat) till after that day (2). 
n the ꝗth of May, ſeveral. parts of the minutes of the 
evidence taken before the Committee being read, both the 
reſolutions of the Committee were unanimouſly. agreed to 
by the Houſe, and it was ordered, that the Speaker ſhould 
not iſſue his warrant for a new writ, until the Houſe had 
proceeded to take the minutes of the examination taken be- 
fore the Committee into further conſideration. 

Then the two following reſolutions were come to, 

KReſolved, That it appears to this Houſe, that it is too 
« late to proceed to take the ſaid minutes into further con- 
« ſideration in this ſeſſion of Parliament. | 

- Reſolved (unanimouſly) * That it will be highly expe- 

« dient, that the Houſe do proceed, to take the ſame int6 


8 confideration, as early as poſlible, in the next ſeffion of 
Parliament.“ 


And, it was ordered, | | 

That it be an inſtruction to the gentlemen, who are 
appointed te prepare and bring in a bil, to explain and 
„ amend an act, made in the roth year of the reign of his 
e preſent. Majeſty, intituled, An Act to enable the Speaker 
c of the Houſe of Commons, to iſſue his warrants, to make 
« out new writs, for the choice of members to ſerve in 
“Parliament, in the room of ſuch members as ſhall die 


6 during 


(1) Votcs, p. 566. | © (2) Votes, 154. 


1 

3 | k 
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« during the receſs of Parliament), « that they do make 4 
«« proviſion in the ſaid bill, that no writ be iſſued for the | #4 
« borough of Shaftpn, otherwiſe Shafteſbury, in the coun- | 1 


« ty of Dorſet, by virtue of the ſaid Act, during the next 
« receſs of Parliament (2). 

That very day leave had been given to bring in ſuch a 
bill (3), which was afterwards brought in and paſſed into \ #4 
an act, (15 Geo. III. cap. 36) (4), and it is thereby pro- 
vided, that, if a vacancy happen for Shafteſbury during 

the receſs, (y N of the events in the caſe of which the 4 
Speaker, by that ſtatute, and the ſtatute of 10 Geo. III. . i 

cap. 41. is authorized and required to iſſue a warrant for a 1 
new writ,) the Speaker ſhall not be enabled to iſſue a new 
writ (B), <* becauſe bat might tend to defeat thoſe mea» 
&« ſures which it may be proper to take in conſequence of 
« the faid notorious bribery and corruption (5). The 
former part of the. ſame ſection recites,“ That it has ap- 
« peared to the Houſe of Commons that there was the moſt 
* notorious bribery and, corruption at the laſt election for 
« Shafteſbury.” .. tt = ud 01 } HY 5 


(3) Vids ſupra, Introd. vol. i. p. 4 | WS 
(2) Votes, p. 627, 628. 1 60 0 | | 
| 2 Van, ins s 

4) Supra, Introduction, vol. i. p. 40. 
(5) Seck. 4. ee - eh 44 
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Plas ; 151 (a) There is a determination of the Houſe 
ſterior in time, on this very point of evidence, in the Caſe of 
the coun —__ Bedford, dec © contrary to the refolytion in 
caſes of Hertford and Surrey. 
28 June, 1715. A motion being made, and the queſtion 
being put, tha that the counſel for the petitioners | be admitted to 
% give parole evidence as to a perſon's being no freeholder, 
oe _ ſwore himſelf to be a freeholder at the time of the 
«c 6 ion * 

It paſſed in the affirmative, on a diviſion, 98 to 66.“ 
Journ. vol, xviii. p, 190. col. 1. 

The ftanding order of the 8 of 22 Nov, 1717 (1). by 
which it is declared that a man's cation to be a member 
of Parliament, may be diſputed, Ant h he ſhall have. previ- 
ouſly ſworn to it, is alſo in direct contradiction to the principle 
of the two caſes of Hertford and Surrey; ſo that thoſe caſes can- 
not have any weight, although the Sollicitor General was 
chairman, and made the report, in the caſe of Hertford. Journ, 
yol. xi. p. 393. col. 2. 

P. 153. (B). A Clauſe of this ſort was not neceſſary with 
regard to Hindon, becauſe the election for both ſeats having 
been declared void, no vacancy could happen during" the receſs, 


"a Vice infra, Caſe of Clackmannan, 
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Of the BOROUGH of 
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IN THE CounTy or SURREY. 


The 8 was choſen on Friday, the 3 iſt of March, and 
conſiſted of the following Gentlemen. 


Paul Fielde, =, Chairman, J Hertford. 
Rai 2 = Berkſhire. 
wing er Griffith, Eſq. | Berkſhire. 
n, Eſq. Monmouthſh. 
William edham, Eſq. Winchelſea. 
Hon. James Stuart, Bute and Caith. 
William Philips, Eſq. 5 Boroughbridge. 
Viſcount Bulkeley, <= Angleſea. 
Sir Adam Ferguſon, Bart. & Ayrſhire. 
Sir George Macartney, K. B. 2 Ayr, &c, 
Filmer Honywood, Eſq. 8 Steyning. 
Sir Henry Hoghton, Bart. © | Preſton. 
Edward Phelips, Eſq. | Somerſetſhire, 
| No MINEES, | 
O the Petitioners, x 
Right Hon. Thomas Townſhend, Whitchurch, 
Of the Sitting Members, | 
Robert Henley Ongley, Eſq. | Bedfordſhire, 


 PeT1TIONEES. 
William Burke, Eſq. and Henry Kelly, Eſq. 
Certain Inhabitants Freeholders, and legal Voters of the Bo- 
rough of Haſlemere, 
Sitting Members, 
Thomas More Molyneux, Ec. Sir Merrick Burrell, Bart. 
* CounsEL 
For the Petitioners. 
Mr. Cox, Mr. Alleyne, and (on his return from the circuit), 
Mr. Bearcroft. 
For the Sitting Members. 
Mr. Wilſon, Mr. Arden. 
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Ox Saturday, the 1ſt of April, the Committee being met, 
the two petitions were read CNT, | 
That of Mr. Burke and Mr. Kelly alledged in general 
terms; That the two fitting members had been guilty of 
undue and illegal practices; "That votes had been admitted, 
though not legal, for the fitting members, and that the 
majority of legal votes were in favour of the petitioners (1). 
The other petition ſtated ſpecially the right of election 
in Haſlemere as determined by the Houſe, and that it is a 
borough by preſcription, and alledged; That of late years 
the practice of ſplitting and dividing freeholds, within the 
ſaid borough for election purpoſes, hath-prevailed to fo great 
a degree, that, if the ſame is not remedied, and effectually 
preven ed for the future, the privileges and franchiſes of the 
_ petitioners will be deſtroyed, and the ancient and true con- 
ſtitution of the faid borough totally ſubverted; and that at 
the laſt clection, when Mr. Burke, Mr. Kelly, and the ſit- 
ting members, were candidates, great innovations were made 
on che ancient and true right of election of the ſaid bo- 
rough; and a great numbers of perſons admitted to vote ſor 
the firting members, in reſpect of freeholds illegally fplit 
ang divided; and ſeveral perſons who were not inhabitants 
of the borough, others not freeholders, others who pre- 
ended irechoids were parcel of the waſte ground of the 
ſaid 


(1) Votes, Dec. C. p. 35. 
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ſaid borough and manor, others whoſe freeholds do not lie 
within the ſaid borough and manor, and ſeveral perſons re- 
ceiving alms, were admitted to vote for the fitting, mem- 
bers, contrary to the tight of election; and that Mr. Burke, 
and Mr. Kelly had the majority of legal votes, and ought to 
have been returned (27. ! Net 


The laſt determination of the right of election, in Haſle- 
TY 4 e 0 705 


mere, is as follows: N 
May 20, 1661. Reſolved, „That the inhabitant 'free- 
c holders there (i. e. in Haſlemere, haye only voice in elec- 
« tions (3).” | 5 = ; * ; } g | EY * a 
This was explained by a reſolution of the Houſe in, 
n ee ee oi" oe rag 
24 April, 177 ... Refolved, cc That, in the laſt detefmi- 
ct nation of the Bode, of the right of election of burgeſſes 
«Mto ſerve in Parliament for the Faid borough of Haſlemere, 
ein the county of Surrey, made the zcth day of May, in 
* the year 1661, which is as followeth, ' viz.. That the inba- 
ce bitants freeholders there have only voice in election; by the 
« word © freeholders” is meant only frecholders of meſſua- 
66 ges, lands, or tenements, lying within the borough and 
© manor of Haſlemere, whether the ſame pay rent to the 
lord of the faid borough and manor, or not, excluſive of 
te any lands or tenements which are or have been'parcel, of 
any lands or tenements which are or have been'parcel,c 
© the waſte ground of the ſaid borough and manor, or any 
« meſſuages or buildings which are or thall be, ſtanding or 
ce being thereon (4). : nobel 1 
( It is underſtood not to be neceſſary that the voters 
ſhould vecrupy the freeholds for which they vote. It is 


- 


Gas 


enough that they live in Haſlemere, and have freeholds 


* 


there.) CC . WE 

At the beginning of this very tedious cauſe, the counſel 
for the petitioners were going into evidence, tending to 
ſhew. that only perſons paying, or who, from their tenure, 
were liable to pay, a rent to the lord, have a right to vote. 
It is eſſential to burgage tenements that they pay a rent to 
the lord, ſo that this would have made Haſſemere a bur- 
gage · tenure borough. The counſel for the fitting members 


objected 


(2) Votes, 6 Dec. 1774. p. 35, 36. So 
(3) Journ. vol. viii. p. 255. col. 1. 
%) Journ. vol. xxvii. p. 293. col. 2. 
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objected to the evidence, as contradicting the explanatory 
refolution of 1755. 3 
The counſel for the petitioners contended, 


That by the words whether the ſame pay rent to the 
& lord of the ſaid borough and manor or not, was only 
meant whether they de facto pay or not,“ but that it was 
ſtill competent to them to ſhew, by evidence, that none can 


vote, but thoſe who ought, by the nature of their tenure, 
to pay to the lord. | "+ wx 

On the other ſide it was ſaid, . 
Tphatthe words of the reſolution mean © perſons bound 


by law to. pay,”. for that the Houſe muſt be ſuppoſed to 


have preſumed that perſons who were bound to pay, did 
| Pay, and therefore that to ſay, Whether the ſame pay, of 
« not,” was the ſame thing as to ſay, © Whether the ſame are 
* holden by paying or not, or Whether the freeholders are 
« bound to pay, or not.” Dy A a ih 
The Committee, having directed the court to be cleared, 
after deliberation among themſelves, | | 
Reſolved, That the counſel for the petitioners ſhould not 
be admittted to produce evidence, tending to ſhow that only 
perſons paying, or liable to pay, a rent to the lord, have a 
right to vote. TE | 5 
The numbers, on the returning officer's poll, ſtood as 
follow : | 


For the ſitting members 1 60 
For the petitioners * = „„ 


Majority 21 | 


The counſel for the petitioners objected to 47 of the 
voters for the ſitting members, on ſeveral different grounds. 

I. To 35, as voting for the tenements ſplit within the 
meaning of the ſtatute of King William (5). 
II. 6 As claiming their right from freeholds without the 
manor. ; 
III. 1 His property being leaſehold, and part of the 
waſte. 

IV. 2 As having no intereſt but a rent reſerved on 2 
term. 


V. 2 As not having freeholds. 
3 As not having Irecholds VI. To 


(5) 7 & 8 Will. III. cap. 25. 57. 
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VI. To 6 of the above they likewiſe objected the receipt 
of a charity called Smith's charity. «+ 4 
VII. And to ſome, in opening their caſe, bribery ;. but 
this laſt objection they thought proper afterwards to wave. 
From this ſtate of their objections, and from thoſe of the 
counſel on the other fide to the votes of the petitioners, 
which. will be mentioned afterwards, it will appear, that 
the cauſe divided itſelf into a great variety of ſeparate queſ- 
tions, which, however, were not ſeparately.argued andde- 
cided, as has been practiſed in ſome of the foregoing caſes. 
Each queſtion was accompanied with a great deal of com- 
licated evidence, both parol and written, which would 
ave required a very cloſe attendance in order to collect and 
digeſt it; and, after all, the labour would have been as 
fruitleſs, as difficult and irkſome, fince the nature of the 
cauſe was ſuch as rendered it impoſſible to deduce from the 
general determination of the Committee, their opinion on 
e particular points. I confeſs, therefore, that I was nei- 
ther able nor very deſirous to obtain a complete hiſtory of 
the whole, It may have its uſe, particularly to perſons 
connected with this borough, to ſtate the general points 
both of evidence and argument, as I was able to gather 
them, from the opening of the counſel on each fide, and from 
the information with which they have ſince favoured me. 
On the firſt head of objection, the counſel for the peti- 
tioners contended, | | | 
I. That all freeholds of which an unity of tenement can 
be proved till 1696, when the ſtatute of King William 
paſſed (6), but which have ſince been divided, are to be 
conſidered as ſplit within the meaning of that ſtatute, and 
are therefore incapable of carrying legal votes. 
2. Or, that they are, at leaſt, prima facie, to be pre- 
ſumed to have been divided for election purpoſes, and the 
votes to be holden to be void, the onus of proving the con- 
trary falling upon the voter. ys 
3. Or, that, from the time that thoſe diviſions of free- 
holds can be proved to have become very general in any 
place, they are to be conſdered as within the operation of 
the ſtatute. | | | 
Or, prima facie, to be preſumed to be ſo. 
5. Or, 


(6) For the words of the ſtatute, wide ſupra, vol. p. 108. Caſe 
of Downton, 8 | | | 
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Or; laſtly; (if even that were thougbt too broad a'pro- 
poltion) that all votes for freeholds divided about the time 
of an clection are, prima facie, t& be taken ta be within 
the meaning of the ſtatute, and tat the voter muſt prove 
te diviſton to have been made bole "fide, and not to ſetve 


| me urpoſe of thetledion: 


ey cited the' caſes of Whitchiarch, and of Weesen 
Melcombe Regir. N 

che former, the Houſe came to the belle reſolu- 
105, Which is tie laſt determination with regard t. to the 
right of election im that res | 
15x December, 1708. clolved; That the right of elec- 
«ting burgeNes'to ſerve in Parliament for the borongh of 
« Whitchurch, in the county pf Southampton, is in the 
« freeholders 51 of lands, or tenements, in right of 
« themſelves, or their wives, not ſplit ſince the act of the 


E ſeventh and eighth * of the reign of King William | 


FILE (3 ,FEOL IG Þ 

OY eaſe of Weymouth aun Melebnibe Regis, evidence 
having been given that, from the time of the eleclion pre- 
vious 5 thar Which was then conttoyerted, a great many 
divifions of frecholds had been made, the Committee came 
ts u reſolution, 3 Jüne, 1714, | 

That no freebolders of the borou h of Weymouth and 
« Melcombe Nrgir, in the cbunty of Dotſet, made ſince 
«* the election of members to ſerve in Parliament for the 
<'fard borou#h,” in April, 171 T, unlefs claiming by deviſe. 
«or deſcent,” had af t of voting in the laſt election of 

</Fembers to ſerve in Parliament for the ſaid borough (2).” 

They 4ats, that on the foundation of this E Ne the 
Committee decided in favour of the petitioners, which de- 
cifion Hating been adopted by the Houſe (3), proves, by 
neceſſary imphcaxion, that the Houſe alſo adopted the pre- 
vious geboten. The firſt of thoſe caſes, they ſaid, pror- 


| ed their firſt general poſition, and the other the third. 
A great deal of evidence was produced to ſhow, that the 


181 votes objected to upon the ground of the ſtatute of King 
illiam, came within one or "other of their poſitions with 
regard to the operation of that ltatute- 


The 


"a ourn. vol. xvi. p- 52. col. i. 
4) Journ. vol. xvii. p. 665. col. 2. 
(3) Journ. fame vol. p. 667. col. 2. 


TT 161 
The ſecond head of objection, which went to 6 of the 
votes for the fitting members, depended on evidence of the 
bounds of the manor, and whether the manor is, or is not, 
co- extenſive with the borough. 
The counſel for the petitioners endeavoured to prove 
that they are not co-extenſive ; and they contended that, to 


come within the deſcription of the reſolution of 1755, the 


freehold muſt lie in both, the word * and” in that reſolu- 
tion, being copulative, and not digunFtive. 

The zd, 4th, and 5th heads of objection ſeem to have 
been clearly ſupported by the words of the reſolution of 
1755, ſo that, with regard to the votes impeached under 
thoſe heads, the queſtion muſt have been merely on tlie 
fact of the property having been ſuch as the counſel for the 
petitioners ſtated it to be. | | 

The 6th head of objection was the receipt of Smith's 
charity. EY | | 

Mr. 2 ſteward of that charity, gave the following 


account of it. : 
In the reign of Charles the Firſt, one Henry Smith, of 


Silver-ſtreet, London, left all his real and perſonal eſtateg 


to truſtees, to bediſtributed from time to time toa great ma- 
ny different pariſhes, particularly.to all thoſe in Surrey but 
three, for the ſetting of the poor to work, for the bindi 
poor apprentices, and teaching and educating poor chil- 
dren. The rents of this donation at preſent amount to 
about 1600 pounds a year. In moſt pariſhes entitled to a 
ſhare of them, that ſhare is paid to the overſeers of the 
poor, and it is underſtood by the truſtees that they are to 
diſtribute it to ſuch poor pariſhioners as do not receive the 
ordinary pariſh relief. The overſeers make a return to the 
truſtees of the perſons who have received the charity. 

Upon this evidence, the counſel for the petitioners con- 
tended, 

That this charity was in the nature of alms, or pariſh 
relief, being ſubſtituted inſtead thereof, to thoſe who are 
objects of parochial aſſiſtance, and diſtributed by the ſame 


perſons. That this diſtinguiſhed it from other charities, 
which, in different caſes, 5 


qualify, and that though alm are not mentioned in the laſt 
determination of the right of election of Haſlemere, they 
mult be conſidered as working a diſqualification by the 
common law of Parliament. That although there are ma- 


n 


Vol. II. 


ad been determined not to diſ- 
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ny determinations of the Houſe reſpecting particular places, 
where the diſqualification by alms is ſpecially mentioned, 
we cannot from thence infer, that, with regard to others, 
where it is not mentioned, it does not operate; for, if this 
were ſo, it would certainly have been ſaid in ſome one in- 
ſtance, in direct terms, that perſons receiving alms are 
not thereby diſqualified ; but that no ſuch inſtance is to be 
found. That the Houſe, in the determinations where alms 
-are mentioned, can only be conſidered to have meant them 
as declaratory of the general law, for that, upon an exami- 
nation of many-of the caſes where ſuch determinations have 
been made, it will be found, that they were not formed on 
any evidence of a peculiar uſage in the place. 

dr The witnefles ſwore, that they had never heard that 
the receipt of Smith's charity was conſidered, in the bo- 
. rough, as a diſqualification ;z, and, on the other hand, they 
did not remember any inſtances of perſons, whom they knew 
to have-received it, coming to poll. 

: The counſel for the fitting members infiſted, on the firſt 
head, | 3 

That if a man, at this day, were to purchaſe, bona fide, 
for the purpoſe of habitation, or any other lawful uſe, a 
part of a larger freehold from which it had never before 
been divided, it would carry a good vote with it, in this bo- 
rough. That, if the counſel for the petitioners were right, 
to the whole extent of their doctrine, every conveyance of 
ſuch ſmaller freehold, which had — a ſeparate 
eſtate before 1696, would be void; for, by the ſtatute, 
the conveyances themſelves, which are deſcribed in it, not 
merely the votes, are declared to be void (1). 

That, till the ſtatute of the 10th of Queen Anne, cap. 
23, which altered the law, in this reſpect, with regard to 
freeholds in counties, the ſtatute of King William extend- 
ed to them; and that, by neceſſary inference from the doc- 
trine of the counſel for the petitioners, all conveyances of 
ſmaller freeholds carved out of larger, whether in towns, 
or boroughs, (where the right of voting is in freeholders) 
or in counties, from 1695 to 1711, muſt be ſuppoſed to 


have been void. That the law ſtill continues ſo with re- 
gard 


(1) See the words of the ſtatute cited /upra, in the Caſe of 
Downton, vol. 1. p. 108. 


n 
gard to boroughs; ſo that by the ſtatute of K. William, every 
3 of ſuch larger freehold in a borough would till 
be tied up from felling part of his eſtate without the whole. 
That this doctrine drew with it ſuch monſtrous conſe- 
quences, that it could not be ſeriouſly, maintained. That it 
ſeemed to have been taken up, upon the idea that this was 
a burgage tenure borough, where burgages, being indiviſi- 
ble as to the right of voting annexed to them, cannot be 
ſplit into more votes than they originally bore. _ 
That the two caſes of Whitchurch and Weymouth, and 
the propoſitions founded upon them, militate againſt each 
other; for that the latter proves that the principle of the 
former. is not to be extended to all boroughs ; That, with 
regard to the firſt, there is none of the evidence, on which 
the determination was made, ſtated in the Journals: That, 
as to the ſecond, it ſeems from the whole account of it in 
the Journals, (in which account, by the bye, there are a 
great many inaccuracies), that the reſolution of the Com- 
mittee was formed upon the ground of occaſionality in the 
votes which had been made ſince 1711; That it only ſays, 
that ſuch votes were bad, at the election then under the 
conſideration of the Committee, not that every new vote 
that ſhould ever be made after 1711 ſhould be ſo. That, 
beſides, although the general determination of the Com- 
mittee, as to the perſons entitled to fit, was agreed to.by 
the Houſe, we are not, therefore, to conſider the previous 
reſolution as a reſolution of the Houſe ; for that, when the 
Houſe adopts any ſpecial reſolution of a Committee, it is 
always ſpecially agreed to, which was not done on that 
occaſion. 

That even the more moderate part, of what the counſel 
for the petitioners contended for, could not be admitted, 
being contrary to the eſtabliſhed maxim, that fraud is not 
to be preſumed. That, at the time when many of the 
conveyances in the preſent caſe were made, triennial Par- 
liaments were in uſe; ſo that moſt conveyances of all ſorts 
muſt, at that period, have been made near the time of an 
election. 

That it was now too late to object to freeholds which 
had been voted for as ſeparate tenements for 30, 40, 50, 
or 60 years. (77 This was proved to be the caſe of many 
of thoſe which had been objected to). That, if they had 


been fraudulently conveyed, the time to object to them 
M 2 was 
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" was when the tranſaction was recent, and could have been 
eriquired into, which indeed had been attempted in 1751, 
ainſt many of them, but without ſucceſs (1). 
That the number of inhabitants in Haſlemere had en- 
- ereaſed greatly within this century, which afforded a fair 
preſumption, that the'tenements had been divided, for the 
fair purpoſe of habitation. (ct They gave up ſome of 
their votes objected to on this firſt head.) 7 7 

On the-ſecond head, They contended that the borough 
and manor are co-extenſive. 

One piece of evidence, to prove this, was, That in the 
court-rolls, as long as there was a court-baron held at. Haſle- 
mere, the title was Burgus de Haſlemere.” 

This, they ſaid, ſhewed that the borough and manor are 
the ſame; for that a court-baron can only belong to a ma- 
nor, and therefore the title“ Burzus” could not have been 
uſed in the court-rolls of the manor, if the borough had 
been ſomething different from the manor. 

They contended, on the ſixth head of objection, that, 
Smith's charity is not ms; for that by that word the 
Houſe means only pariſh relief. That in the caſe of Ci- 

renceſter in 1690, the Committee of elections having fe- 
ſolved that a charity called bye-money, exactly analagous 
to that in queſtion, being diſtributed by the pariſh officers, 
and given to ſuch as do not receive pariſh relief, diſqualifi- 
ed, the Houſe diſagreed (2). That even pariſh relief is not 
a general diſqualification, ſor that there is no inſtance 
where the TTouſe, in determining the right of election in 
any particular place, has expreſsly mentioned any general 


* 


diſqualification, or ſaid, for inſtance, infants, women, 


* 


peers, have no right to vote. | 
The counſel for the fitting members then proceeded to 
their objections to the voters for the petitioners z which 
were as follow : | * 
1. To ſome, as having voted for tenements ſplit for elec- 
tion purpoſes, within the meaning of the ſtatute of King 
William. : 


2. To others, as having voted under fraudulent convey- 


ances, having never been in poſſeſſion, and not having any 
beneficial intereſt in their ſuppoſed eſtates. 
(> Theſe two objections went to about 24 votes. 


3. To 
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3. To 1, as having received pariſh relief, (if the Com- 
mittee ſhould think that a diſqualification.) 

4. Their laſt objection went to all the other votes for the 

titioners, and to ſome of thoſe objected to under the firſt 
os The facts on which it was founded were theſe : 

The late Mr. Webb, Sollicitor to the Treaſury, by his 
laſt will, bearing date the 6th of February, 1770, deviſed 
his eſtates, real and perſonal, to his wife, and her heirs, 
executors, and aſſigns, but ſubject to the payment of his 
debts; which were conſiderable, particularly to the Crown. 
He died ſoon after. 

On the 6th and 7th of Auguſt, 1771, by indentures of 
leaſe and releaſe, between Mr. Webb's widow of the one 
part, Edward Beaver of the other, and Dr. Halifax and 

ichard Blyke of the third part, after reciting that a marri- 
age was intended between Mrs. Webb and Mr. Beaver, 
Mrs. Webb conveyed: part of the real and perſonal eſtates, 
to which ſhe was entitled under the will of her late huſ- 
band, to Halifax and Blyke, and their heirs, and aſſigns, 
in truſt, to pay out of the rents and produce of the real, 
and the produce of the perſonal eſtate, all the debts of the 
teſtator, and alſo ſix thouſand pounds to her intended huſ- 
band, and, from and after the payment of the debts and 
the ſix thouſand pounds, upon truſt to convey to ſuch uſes, 
as ſhe (notwithſtanding her coverture) ſhould appoint, by 
a deed or will, and, if ſhe ſhould die without making ſuch 
appointment, to the uſe of her heirs, executors, and aſſigns. 
The marriage took place. 

On the 5th and 6th of May, 1774, Halifax and Blyke, 
in conſideration of ten ſhillings, bargained and ſold, to 
Beaver and his aſligns, all the meſſuages, lands, and tene- 
_— lying within the borough and manor of Haſlemere, 

or life. 

Mr. Beaver, by ſubſequent deeds, but previous to the 
election, conveyed to the different voters objected to, free- 
hold tenements, for which a nominal conſideration in mo- 
ney (ſpecified in the conveyances) was paid. 

— the whole of the circumſtances juſt ſtated, the 
counſel for the ſitting members argued, 

That the conveyances by Beaver muſt be conſidered as 
colourable and fraudulent, and that the Committee muſt 
ſet aſide the votes given in conſequence of them. That the 
conveyance, by Halifax and Blyke to Beaver, was contrary 

to, 
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to, and a breach of, the truſt to them. That if the eſtate 
which they had granted was good, in law, yet, certainly, 
Beaver only took the bare egal eſtate, ſubject to the truſts, 
of which he had notice by being a party to the firſt deed, 


and that he could not, therefore, convey any beneficial 1 in- 


tereſt to the voters. 

The eounſel on the other ſide, in their reply, ſaid, on 
this head, 

That, by the conveyance of May, 1774, Beaver clearly 
took a /egal eſtate of freehold, and that the voters, in like 
manner, by his conveyances to them, took egal eſtates, and 


acquired bona fide freeholds in their tenements and, there- 


fore, that the right of voting, annexed to thofe free hold te- 
nements, veſted in ' them. —Fhat the Committee had no 
juriſdiction ſimilar to that of a court of equity, to inveſti- 
ate the truſts to which the eſtates of the frecholders might 
be ſubſeck. | 
On Wedneſday, the 12th of April, the Gtiiringr of the 
Committee acquainted the Houſe, that the Committee had 


received an applieation from the petitioners, and ſitting 
members, to deſire that the Committee would move the 


Houfe, for leave to adjourn during the receſs at Eaſter, 
as ſuch an adjournment would be of great convenience to 
the parties, in the further hearing of the merits of the 
cauſe, and that the Committee were deſirous of adjourning 
for ſome days during the receſs, and had, re Phe wen di- 


reed him to move the Houſe, that the aid. Committee 
might have leave to adjourn till Friday, the 28th of April. 
On this, the Houſe was moved that the act of the 10th 


of George the Third, cap. 16, ſhould be read, which be- 


ing accordingly done, it was ordered « That the aid 
Committee have leave to adjourn till Friday the 28th of 


« April ()“ 
On Tueſday, the gth of May, the Committee, by their 
Chairman, informed the Houſe, that they had determined, 
E ant the two fitting members were duly elected (2). 


„XXI. THE 


(1) Votes, p- 542, 543+ (2) Votes, p, 653. 
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The day appointed for chooſing this Committee was 
Tueſday, the 4th Ari (1); but the Houſe not being com- 
plete, according to the proviſions of the ſtatute (2), they were 
obliged to adjourn to the day following (3), although very im- 
rtant buſineſs was to have come on, after the ballot. 
On Wedneſday, the 5th of April, the Committee was choſen, 
and conſiſted of the following Gentlemen. 


Frederick Montagu, Eſq. Chairman, J Higham Ferrers 
Sir George Saville, Bart. Yorkſhire 
Hon John Vaughan, Berwick 
Charles Goring, Eſq. Shoreham 
Lord John Cavendiſh, York 
Thomas Halſey, ' Eſq. Hertfordſhire 
William Chafin Grove, Eſq. 8 Weymouth, &c, 
Richard Benyon, Eſq, A | Peterborough 
Hon. Booth Grey, | 8 { Leiceſter 
ames Grenville, jun. Eſq. 8 Buckingham 
homas George Skipwith, Eſq. v | Warwickſhire 
Richard Wilbraham Bootle, Eſq, = | Cheſter 
Edward Bacon, Eſq. Norwich 
NomMINEES 
Of the Petitioner, : 
William Adam, Eſq. Gatton 
Of the Sitting Member. 
| } Kincardineſhire 


Lord Adam Gordon. 


PRTITIONER. 
James Francis Erſkine, Eſq. 
| Sitting Member. 
Ralph Abercromby, jun, Eſq, 
CouN Ss RL 
For the Petitioner. 
Mr. Maddocke, Mr. Croſbie, 
For the Sitting Member. 
Mr. Rae, Mr. Macdonald, 


(1) Votes, 27 March, p. 438. 
(2) Vide ſupra, Introd, ſect. 3, No, 11, p. 24. 
(3) Votes, 4 April, p. 485, 
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Of the COUNTY of 
S n d N. 


Ox Thurſday, the 6th of April, the Committee being 
met, the petition was read, ſetting forth; That the ſitting 
member war abſolutely diſqualified and ineligible; That the 
petitioner had a majority of legal votes; And, that the re- 
turn of the ſitting member was brought about by various 
illegal and unwarrantable acts, and proceedings (1): 

The counſel for the petitioner inſiſted, | 

That, as the qualification of the fitting member was ex- 
preſsly objected to in the petition, he ought to have given 
in a particular of his eſtate to the clerk of the Houſe, with- 
in 15 1 after the petition was read, according to the fol- 
lowing ſtanding order: | 

22 November 1717. „The perſon whoſe qualification 
is expreſsly objected to in any petition relating to his 
election, thall, within fifteen days after the petition is 
«© read, give to the clerk of the Houſe of Commons a pa- 
per, ſigned by himſelf, containing a rental, or particular, 
of the lands, tenements, and hereditaments, whereby 
he makes out his qualification; of which any perſon con- 
« cerned may have a copy (2).” 


That there is another ſtanding order (the 4th) of the 
ſame date, in the following words: 


If 


(1) Votes, 7 Dec. 1774. p. 42. 
(2) Journ. vol. xv ili. p. 629. col. 1. 
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cc If any fitting member ſhall think fit to queſtion the 
© qualification ofa petitioner, he ſhall, within fifteen days 
« after the petition read, leave notice thereof in writing, 
% with the clerk of the Houſe of Commons, and the peti- 

tioner ſhall, in ſuch caſe, within-fifteen days after ſuch 
& notice, leave with the ſaid clerk of the Houſe the like 
account, being in writing, of his qualification, as is re- 
« quired from a fitting member (2).“ | 

That in the caſe of Minehead, 27 Feb. 1728, one of the 
petitioners having neglected to comply with this laſt men- 
tioned order, the Houſe ordered the Committee of elections 
not to proceed upon that part of the petition which con- 
cerned. him (3) (A). That, as the one ſtanding order is 
equally binding with the other, they were perhaps entitled 
to inſiſt, by analogy to that caſe, that the fitting member 
in the preſent inſtance, was to be preſumed to be difqualified. 
But they ſaid they waved any advantage of that fort, and 
only defired, that the particular of the eſtate by which he 
claimed his qualification, ſhould now be produced to the 
Committee. | 

The counſel for the fitting member anſwered, that, in 
the firſt place the general words in the petition * abſolutel 
diſqualified and ineligible” were not ſufficiently explicit to ſhow 
that the objection intended to be made, was to the fitting 
member's eſtate, which, however, was the only ſort of 
qualification meant by the ſtanding order; that, for aught 
the fitting member could learn from the petition, the diſ- 
qualification meant might be ſomething elſe, as the hold- 
ing a diſabling office, &c. That the agent for the ſitting 
member having ſerved a written notice on the petitioner's 
agent, on the 22d of March, to know the particular grounds 
on which the petitioner intended to proceed, no anſwer in 
writing had been obtained. (C This was proved.) 

And, in the ſecond place,. they contended, that qualifi- 
cations for Scotland were not within the meaning of the 
ſtanding order of 1717, as was evident from comparing all 
the four reſolutions of that date together, which by a fifth, 
extending to them all, are made ſtanding orders. That 
from this circumſtance it was plain, that they were all 


meant to apply to the ſame ſubject. That the firſt clearly 
only 


(2) Journ. vol. xviii. p. 629. vol. 1. 
(3) Journ. vol xxi. p. 66. col. 2. 
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only extended to England, becauſe it refers to the qualiſi- 
cation: oath taken at the election for Engliſn members of 
Parliament under the ſtatute of the oth of Queen Anne (4). 
It is in the following words: 


Reſolved, «That, notwithſtanding the oath taken by any 


15 candidate, at, or after, any election, his en 
« may afterwards be examined into.“ 

That, conſequently, the other three, in like manner, 
only reſpected England. 

As to the requifition now made, of producing the parti- 
cular of the fitting member's eſtate to the Committee, they 
ſaid, that, in order to anſwer it, it would be neceſſary to 
ſtate the origin and nature of qualification in Scotland. 

Before the reign of James the Firſt of Scotland, all free- 
holders, who held of the King in chief, were entitled to fit 


in Parliament, or rather, to ſpeak according to the ideas of 


thoſe times, they were bound to attendance there. 

By a ſtatute of the 7th Parliament of that Prince (5), an- 
10 1427, the lefler barons and free tenants were permitted to 
ſend two or more commiſſioners from each ſhire, to repre- 
ſent them. Kinroſs and Clackmannan, being very ſmall 
ſhires, were only to ſend one each. When a commithoner 
was not elecbed, it continued to be the duty of the leſſer 
barons and free tenants to attend in perſon. 

Still no qualification, farther than being a freeholder, 


(that is, holding of the King or Prince of Scotland, for ſuch 


only are called fo,) was requiſite: either 1 in the electors or 
elected. 1 

In 1587, in the 11th Parliament of James the Sixth (6), 
it was enacted, that none ſhould have voice in the election 
of commiſſioners,” but perſons having forty ſhillings a year 
in land, and being reſident within the ſnite. But nothing 
was yet expreſsly preſcribed as a qualification nN 
for the elected, except reſidene. 

In 1661, a new ſtatute. paſſed on this ſubject 65 by 
which it was provided, that, beſides all heritors holding a 


forty ſhillings land in capite, all heritors, like renters, and 


wadſetters, holding of the King, and whoſe yearly rent 
amounted 


(4) Cap. 5. 

(5) Cap. 101. 

(6) Cap. 114. 629, cl. 1. 
(7) 1ſt Par, of Ok I. cap. 35. 
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amounted to ten chalders of victual, or 1000 pounds (Scots,) 
all fee· duties deducted, ſhould be capable of voting, and of 


being choſen. 

Twenty years afterwards, the qualification, which is re- 
quired by law at this day, was eſtabliſhed (8), viz. That 
all perſons entitled to vote, ſhould be publickly infeft in 


lands, or the ſuperiority of lands (B), holding of the King 


or Prince, of forty ſhillings old extent (C), or, where the 


ſaid extent appears not, in lands liable for the public ſup- 


plies for 400 l. of valued rent diſtinct from duties (D). Re- 
ſidence was made no longer neceſſary. 
( There is no expreſs proviſion in this laſt ſtatute 


with regard to the elected. But it follows by neceſſary in- 


ference from the tenor of it, that they were to have the 
ſame qualification with the electors. By the ſtatute of the 
16th,of George II. cap. 11. f 10. perſons choſen when ab- 
ſent muſt ſwear to their having ſuch qualification, before 
they take their ſeat. | 5 

It was enacted, that, on a certain day (therein ſpeciſi- 
ed), all thoſe in every county, qualified as above, ſhould 
meet at the head borough of their county, and make up a 
roll containing their names, and the extent or valuation of 
their names; and that every year afterwards, they ſhould 
meet at the Michaelmas head-court, in order to reviſe the 
roll, and make ſuch alterations in it, as were neceſſary, 
from the changes of circumſtances which might have oc- 
curred ſince their laſt meeting (9). | 

The ſame alterations were to be made, if neceſſary, at 
the meeting for chooſing a commiſſioner to Parliament; 
and if any objections were taken to any one's being on the 
roll, or being excluded from it, either at the Michaelmas, 
or election- meeting, and were not removed to the ſatisfac- 
tion of the objectors, they were to be lated in an inſtru- 


ment, for the purpoſe of laying them before the Parlia- - 


ment; or, if no Parliament was fitting, a particular diet 
was to be appointed, by the meeting, for the court of ſeſ- 
ſion to determine ſummarily upon the matter (1). 


Thus the law ſtood with regard to the manner of queſti- 


oning the qualification of freeholders, till the 16th year of 
the 


(8) An. 1681. 3d Par. of Car. II. cap. 2. 
(9) 3 Par. Car. II. cap. 2. | o 
(1) 3 Par. Car. II. cap. 2. 
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te late King, when a ſtatute paſſed, containing a 
many new regulations, concerning eleCtions, both for the 
counties and boroughs of Scotland. | | 

One of the proviſions of that ſtatute was as follows: 

< If any perſon ſhall be inrolled, whoſe title ſhall be 
« thought liable to objeCtion, it ſhall and may be lawfu 
c for any freeholder ſtanding upon the roll (whether fuch 
« frecholder was preſent at the meeting, or not) who ap- 
«.prehends that ſuch perſon had not a right to be inrolled, 
c to apply by complaint to the court of ſeſſion, ſo as ſuch 

| ce application be made within four kalendar months after 
c ſuch enrollment; and the ſaid court, after ſervice of 
& ſuch complaint, on thirty days notice, [now reduced to 
« -15 days, by 14 Geo. III. c. 81. b. 1.] upon the perfon 
„ ſaid to be wrongfully admitted to the roll, ſhall, fin a 
« ſummary way, proceed to] hear and determine [on ſuch 
c complaint] and if no ſuch complaint ſhall be exhibited 
„within the time aforeſaid, the freeholder inrolled ſhall 
e ftand and continue upon the roll untit an alteration of 
c his-circumſtances be allowed by the freeholders at a fub- 
e ſequent Michaelmas meeting, or meeting for election, 
as a fuſhcient cauſe for ſtriking, or leaving him out of 
„ the roll (2).“ 

The following facts were proved, or admitted. 

Mr. Abercromby has ſtood on the freeholders' roll of 
Clackmannanſhire, ever ſince the Michaelmas head-court 
in 1759. At the laſt meeting for the laſt election, the peti- 
tioner objected to him, on the ground of an alteration of 
circumſtances; but the objection was then over-ruled. 
Four months had elapſed fince that time before this Com- 
mittee was choſen, and no complaint had been made to the 
court of ſeſſion. | 

The counſel for the fitting member argued, That now all 
the qualification neceflary to be produced by him was his 
name on the roll; That either the Houſe of Commons ſince 
the 16th of George the Second, had no juriſdiction with 
regard to the right of freeholders to ſtand on the roll, be- 
cauſe the complaint allowed by the ſtatute is only directed 
to be made to the court of ſeſſion, or that, at leaſt, they 
are bound by the limitation in the ſtatute; and as no com- 
plaint had been lodged, within four months after the meet- 


ing 
() 16 Geo. II. cap. 11. f. 4. 
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ing for election, it was no longer competent to any juriſdic- 
tion whatever, to entertain any enquiry on the ſubject. 
That the limitation was eſtabliſhed to quiet men in t 


poſſeſſion of their rights, and to put a ſtop to the perpetual 


diſputes, which elections formerly uſed to occaſion in Scot- 
land. That this end could not be anſwered, if it were con- 
ſidered as not extending to the Houſe of Commons. That, 
by the ſame ſtatute (3), all complaints of the eleCtion of an- 
nual magiſtates in Scotland are limited to two months; and 
that although there is no expreſs limitation as to common 
law actions of reduction in ſuch caſes, yet the Houſe of 
Lords, in a very late inſtance, had determined that the li- 
mitation did extend to them, upon the ground that the 
meaning of the legiſlature was to draw a line, beyond which 
litigation ſhould not be carried, in any mode or form (4). 
That the Houſe of Commons had recognized the neceſlity 
of ſuch limitations by adhering ſo ſtrictly to thoſe which it 


has eſtabliſhed itſelf, that, at the beginning of this ſeſſion, 


a petition complaining of an undue election having been 
delivered to the clerk of the Houſe, on the evening of the 
laſt day of the fortnight allowed for that purpoſe, but after 
the Houſe was up, they would not allow it to be preſented 
the next day; although there were very particular circum- 
ſtances attending the caſe, which, if it had ever been pro- 
per to break through the rule, would have juſtified it on 
that occaſion (5). 

On the part of the petitioner, it was contended, 

That the juriſdiction of the Houſe of Commons could 
not be taken away by the act of George the Second, it being 
an eſtabliſſſed maxim of law, that a new juriſdiction given 
to any court, cannot, by implication, take away the jurif- 
diction, which a ſuperior court poſſeſſed before in the ſame 
caſes; 'That the petition to the Houſe of Commons had 
been preſented within the time limited by the ſtatute, if 
that limitation ſhould be thought to extend to their concur- 
rent juriſdiction; And that, if the petition was preſented 
in time, it ſurely could not be necaſſary, that a complaint 
ſhould alſo be lodged with the court of ſeſſion, in order to 
enable the committee to proceed in the cauſe. 


That 


.. : 
(4) Caſe of Young and o hers againſt Joknſon and others. 
(5) Vide ſupra, vol. i. Introduct. Note (O) p. 42. 
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That, on the contrary, it ſeemed more conſiſtent with 


the privileges of the Houſe, to apply directly to them, 

when fitting, and more agreeable to the ſpirit of the act of 
1681; fo? that, according to that act, no complaint could 
be made to the court of ſeſſion except in the receſs of Par- 
liament. | 


The Committee, after deliberation among themſelves, 


informed the counſel, that they were of opinion, 


That they were bound by the ſtatute of the 16th of 
George the Second; that the inrollment of the fitting mem- 
ber, under all the circumſtances of the caſe, was a ſuffici- 


ent anſwer to the petitioner's demand of his qualification 


and that no other evidence ſhould be called on the head of 
his qualification (E). | | 

The Committee having decided this point, the petitioner 
informed them, that he would not give them any farther 
trouble; and, on Friday, the 17th of April, the Commit- 
tee, by their Chairman, informed the Houſe, that they 
had determined, . 

That the fitting member was duly eleCted (6). 


(6) Votes, p. 504. 
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Pac 169 (A) Before the ſtanding orders of 1717, there 
was a reſolution of the Houſe of 23 March, 1714-15, nearly 
to the ſame purpoſe with the fourth of thoſe orders ; and in 
the caſe of Honiton, 3 May, 1715, the petitioner not having 
| youu in his qualification after a requiſition of the fitting mem- 
r, the Committee of elections was diſcharged from proceeding 
on his petition. Journ. vol. xviii. p. 71. col. 1, 2. 
P. 171 (B). A /uperiority is the bare ſeignory of land, 
independent of the uſufructuary intereſt, or beneficial pro- 
perty in that land. A ſuperior, who has not the beneficial 
property, is the meſne lord, between the King and the terre- 
tenant, or actual proprietor. The rent-ſervice, or quit-rent, 
accruing to the ſuperior, is a mere trifle, and is, I believe, ſel- 
dom required of the landholder. As a ſuperiority of a forty- 
ſhilling land, or of land of four hundred pounds valued rent, 
without any ſubſtantial property in ſuch lids. entitles a man to 
vote, a perfon who has a large eſtate, by 8 it into ſu- 
periorities of that ſort, and granting them for life among his 
friends, may make as many votes as the number of forty-ſhil- 
ling lands, or the amount of the valued rent of the whole, 
will bear; and this practice has become ſo common in Scot- 
land, that, in moſt counties, two or three proprietors, (gene- 
rally Peers), are, in effect, the electors of the repreſentative 
in the Houſe of Commons. A pian for altering this part of 
the law of Scotland is now in agitation. ; 


P. 171. (C.) The old extent is a valuation of the lands 


in Scotland, ſuppoſed to have been made in the reign of 
Alexander the Third, in order to aſcertain the proportion the 
different proprietors were to pay, of a ſubſidy raiſed for his 
daughter's portion, on her marriage with the King of Norway. 
When a man can ſhew that his lands were computed at forty 
ſhillings in this old valuation, he is intitled to of ns on the 
roll, whether they amount to four hundred pounds valued rent, 

| or 


oc — <4 © # 
= 


$5 bh geotd 
ad 35 8 off — - > „ 
PPP 5 8 
* IT — 5 2 . 


176 rr Ss. 


or not. But as, by the ſtatute of the 16th of George the Se- 
cond, Cap. 11. F. 8. no other evidence of old extent can be 
admitted, but a retour of the land 3 to the 16th of Sep- 
tember, 1681, the moſt general and eaſieſt method of making 
out a qualification is by what is called the valued rent.— A re- 
tour is a verdict of a ſort of jury, who are appointed to en- 
quire into an heir's title to ſueceed to the eſtate of his anceſtor. 
Ibid. (D). The walued rent is a valuation of the lands in the 
different counties in Scotland, made in the time of the Com- 
monwealth, and adopted after the Reſtoration. See the nature 
of this, and of the old extent, explained at large in Mr. 
Wight's book on the law of Scotch elections, from page 149 to 
page 193. By the 16th of George the Second, cap. 11. F. 19. 
two hundred pounds of valued rent is a ſufficient qualification 
in the ſhire of Sutherland. | | 

P. 124. (E). The counſel for the reſpective parties in this 
cauſe ſeemed fo little aware of the ground which their oppo- 
nents meant to take, and this e e a want of preciſion 
in the arguments, that it is not ſurprifing that the opinion of 
the Committee, conſidered as a legal decition, ſhould not have 
given entire ſatisſaction even to many perſons unconnected with 
the parties, which certainly was the caſe. When the Commit- 
tee Fa withdrew, (for they fat in the court of Chancery, and 
retired to deliberate into the inner chamber belonging to that 
court), the counſel for the petitioner thought they were only 
gone to decide, whether the fitting member ſhould be obliged 
to produce the particular of his qualification, or they ſhould 
be put to ſhew that the circumſtances of his eſtate had under- 
gone an alteration ſince his firſt enrollment. Finding that the 
Committee had reſolved, that no evidence on that ſubje& ſhould 
be gone into, they conſidered this as a ſurprize upon them ; and 
a ſort of converſation enſued, about the effect of the limitation 
in the ſtatute, which they had ſcarcely ſpoken to before. On 
this, the Committee withdrew 1 but on their return, de- 
clared that they adhered to their former opinion. 

When, in that opinion, they ſaid, that they thought them- 
ſelves bound by the ſlatute of George the Second, they could 
not mean, that ſince that ſtatute, the Houſe of Commons can 
in no caſe enquire into a perſon's right to be on the freeholder's 
roll. The principle cannot be controverted, that an affirmative 
ſtatute, giving a juriſdiction in certain cafes to a court which 
had it not before, does not take away the old juriſdiction of an- 
other court in thoſe caſes. 

Neither could the Committee mean, that they were - fo 
bound by the ſtatute, that they could not entertain a complaint 
of a perſon's being on the roll, unleſs ſuch complaint were 
made to the Houſe (by petition) within four months. That 

| propoſition 


8 x3 +36 a 
propoſition did not apply to the caſe before them, as the peti- 


tion had been preſented within leſs than two months of the meet- 


ing for the election; and while the order for rect 7 
© 


ons within a fortnight after the date of the order, or 0 de- 


livering of the return to the clerk of the crown, is continued at 


3 of every ſeſſion (1), the complaint to the Houſe, 
if made at all, muſt, ex neceſſitate, be made before the four 
months expire. 

Ihe Committee, therefore meant, that they could not en- 
quire into the right of a 1 2 to be on the roll, although a 
complaint were made to the Houſe within the four months, un- 
leſs a complaint were alſo made to the court of ſeſſion within 


that time. But ſurely, as the juriſdiction of the Houſe is 


concurrent with, not appellant from, that of the court of ſeſ- 
ſion, there can be no neceſſary dependency or connection 
between a complaint to the one, and to the other. Obſerve the 
conſequence of ſuch a doctrine. We will ſuppoſe the Par- 
liament to meet for the diſpatch of buſineſs, (when the com- 
mon order for preſenting petitions within a fortnight, is al- 
ways made) a month after the election. If the day for hear- 
ing a petition, the ground of which is a complaint of a per- 
ſon's ſtanding improperly on the treeholder's roll, happen to 
be fixed at any time within four months of the election, 
(ſuppoſe within fix weeks), you will, in ſuch caſe, be pre- 
cluded from proceeding on your petition, unleſs you make your 
complaint to the court of ſeſſion in leſs than fix weeks, although 
the — poſitively gives you four months time for that pur- 


ſe. 
5 The fourth ſection of the ſtatute of George the Se- 
cond, on which this cauſe was decided, is very inaccurately 
penned (2). 

1. It makes no direct proviſion for a caſe like the pre- 


ſent, where the objection has been fir/# made at the meet- 


ing of freebolders, and over-ruled by them, with regard to an 
application to the court of ſeſſion; and accordingly it has 
been made a queſtion, whether a complaint to the court of 
ſeſſion be competent in ſuch caſe. But it has been determined that 
it is, 11 Feb. 1768 ; Sir John Gordon againſt William Pulte- 
ney, Eſq. and in the caſe of Sir George Suttie. Wight, 
« 122, a 
g 2. There are no expreſs words giving leave to complain 
at all to the court of Seffion, (after a man has once been 
admitted on the roll, and has ſtood there for the neceſſary time not 
objected to, or objected to, without ſucceſs), upon an objection ta- 
Vor. II. N x ken 


(1) Vide vol. i. p. 22. 
(2) Vide ſi pra, p. 172. 
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ken on account of a. fy ſequent change of circumſtances, 
The meaning of the legiſlature certainly was, that ſuch com- 
plaint ſhould, in that caſe, be competent; and that it ſhould 
only pe ſo within four months after the firſt. Michaelmas or 
election · meeting ſubſequent to the alteration / of circumſtances; 
and ſo it ſeems. to have been underſtood by the court of ſeſ- 
fon. Vas Wight, p. 26. | 
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In SCOTLAND. 


The ben was choſen on Friday, the th of April, and 
conſiſted of the following Gentlemen. 


Mr. 


Lord' John Cavendiſh, Chairman, [ York. 
Thomas 1 9h Eſq. ' Thirſk. 
Sir Roger Moſtyn, Bart. | / Flintſhire; 
Charles P Penruddocke, Eſq. Wiltſhire: _ 
Edwagd Southwell, Eſg. | ; Glouceſterſh. 
omas Clavering, Bart, | Durham county. 
Marquis of Granby, + | Cambridge Un. 
n Orde, Eſd. S | Midhurſt. 
4 Mountſtuart, 5 4 war 
Jotin Scudamore; Eſq; _ Hereford. 
John Mayvr, Eſq: 2 Abingdon. 
Sir Simeon Stuart, Bart. 2 0 ou ſhire. 
Viſcount'Liſburne, ganſhire, 
NowivnEees, 
Of the: Petitioner, g | 
Lord Advocate of Scotland, |: Peeblesſhire, 
F the , Sitti Man ber, | | f 
Salliette e General of — tland, _Edinburghſh. 


Pz'T1T1IONER, 
Daniel Campbell, Efq. 
Sitting Member. 
Andrew Stuart, Eſq; 
CouNnsSEL 


For the Petitioner. 

Mr. Macdonald, Mr. Elliott. 
For ' the Sitting Member. 
Maddocke, Mr. Hardinge. 
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Ox Saturday, the 8th of April, the Committee being 
met, the petition was read, the allegations of which were; 
That Mr. Stuart, at the time of the election was ine- 
ligible z and | FA e ; 
That the petitioner had the majority of legal votes, and 
was duly elected (1). - | | FE 
The counſel for the petitioner opened the cauſe by ſtat- 
ing that Mr. Stuart, at the time of the election, held the 
office of joint King's remembrancer in the court of Ex- 
chequer in Scotland, which they ſaid was an office of profit 
under the Crown, created or erected fince the 25th of Oc- 
tober, 1705, and, therefore, diſqualified the holder of it 
from being elected a member of the Houſe of Commons, in 
conſequence of the proviſions of the ſtatute of the 6th of 
ueen Anne, cap. 7. ſect. 25 (2) | 
he counſel for Mr. Stuart denied that the office of 
King's remembrancer was within the meaning of that ſta- 
tute,. but, at the ſame time, alledged, that Mr. Stuart did 
not hold the office at the time of his election. 
Upon this, on the part of the petitioner, a copy (which 
was admitted to be authentic} of the King's commiſſion, 
under 


(1) Votes, „ Dec. 1774. p. 42. 
(2) See the Caſe of North Berwick, &c. infra, for the words 
cf the ſtatute. 
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under the union ſeal, bearing date the zpth of January, 
1771, and granting to Mr. Stuart, and Patrick Warrender, 
Eſq. and to the ſurvivor, the joint office of King's Remem- 
brancer, for life, was produced; and this being prima facie 
evidence that Mr. Stuart was poſſeſſed of the office, his 
counſel were put upon proving, that ſince the date of the 
commiſſion, and before the election, he had. diveſted him- 
ſelf of it. To ſhow this (1), they called Mr. Cooper, ſe- 
cretary to the treaſury, Mr. Sollicitor General, and Mr. 
Henry Drummond, banker. | | 

Mr. Cooper ſaid, 'That, on the 25th of October, 1774, 
or the day before, the Solicitor General told him, he had 
received from Mr, Stuart, a paper, importing, to be a re- 
fignation of his office, and that he had deſired him to deli- 
ver it to him (Mr. Cooper), to Mr. Robinſon the other 
ſecretary, or to the firſt Lord of the treaſury. That he 
received this paper on the 25th of October, either incloſed 
in a blank cover, or with a mere letter of tranſmiſſion, he 
did not recolle& which, That, when he received it, he en- 
dorſed it thus. ** Received October 25th, G. C.“ That, 
on the ſame day, or the day following, be informed Lord 
North of it, who deſired him to keep it; and that it had 
been in his cuſtody ever fince. That it had never been laid 
before the board; and that he did not know that the King 
had ever been informed of it. That it came directed to him 
at the Treaſury-chambers. _ | Fo 
That in January, or February, application was made, on 
the part of Mr. Stuart, for a new commillion to be made 
out to ſomebody elſe; that he, at that time, had received 
orders to have ſuch a commiſhon made out, and that-the 
only reaſon for its not being done was, that nobody could 
be found to accept of it (-: a great part of the profits being 
paid to the gentleman who formerly held, the office); and 
becauſe the other joint-remembrancer's conſent had not been 
obtained. That he (Mr. Cooper) has been ten years in his 
preſent employment. That the official courſe is to preſent 
reſignations to the firſt Lord, and receive his commands 
concerning them. That in his time, however, he did not 
recollect any reſignation of this fort, but one of Mr. pes 

; whic 


(1) It was agreed by the.counſel and the Committee, that the 
queſtion whether Mr. Stuart was, or was not poſſeſſed of the office 
at the ume of the ejefton, ſhould be enquired into, and deter- 
mined, ſeparately. Fide vol. 1. p. 31. 
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which was kept in the ſame manner this had been That 
he did not remember any reſignations, which, after they 
had been delivered to him, had failed of taking effect. 
- The deed'of reſignation being produced, and read, it ap- 
peated to be an inſtrument, importing Mr. Stuart's defi 


to reſign the office, or all his ſhare and intereſt in it, and 


that he accordingly thereby rey it, into the hands o 
the King, or of the officers, or commiſſioners, empowere 


to receive the ſame.” It was ſigned and ſealed by Mr. 


Stuart, in the preſence of two ſubſcribing witneſſes; and 


a. — 


bears date at Edinburgh, the 18th of 'OQober. 
Phe election was holden on the 28th of October. 

Mr. Sollicitor General ſaid, That he had received the in- 
ſtrument of reſignation from Mr, Drummond, by a ſervant, 
on the 22d of October, with: a letter from Mr. Rivart, de- 
firing him to deliver it to Mr. Cooper, Mr. Robinſon, or 


Lord North. That it went from him to Mr. Cooper, on 
the Tueſday following, but he did not recollect whether he 
delivered it to him, himſelf, or ſent it. Being aſked if Mr. 


Stuart's letter contained any farther directions than what 
he had juſt mentioned, he ſaid, That he underſtogd it to 
be Mr. Stuart's defire that he ſhould deliver the reſignation, 


in order to put an end to the objection to his eligibility, 


That, however, in the ppinion he had of the objection 
he ſhould have exerciſed his diſcretion on the ſubject of 
Mr. Stuart's directions; but that, knowing it to be a loſing 
office in the hands of Mr, Stuart, he had” adviſed. him to 
get rid of it; three months before; and that he had deliver- 
ed it to Mr. Cooper as a bona fide reſignation. | 


Mr. Drummond produced the letters, which paſſed be- 


tween him and the Solicitor General, relating to the deed 
of reſignation. They contained nothing more than what 
had already appeared, He faid, That, by Mr. Stuart s let- 
ter to him, he was deſired, if the Solicitor General ſhould 
happen not to be in, or near, London, to deliver the reſig- 
nation himſelf to Lord North, or ta one of the ſecretaries 
of the treaſury. That he had deſtroyed Mr. Stuart's letter 
which accompanied the refignation, and that he did not re- 
collect whether he was directed by it to defire Mr. Cooper, 
Mr. Robinſon, or Lord North, to preſent the refignation to 

the board. | . 
The counſel for the ſitting member then called Mr. Da- 
vidſon and Mr. Dagge, ſolicitors, to give an account of 
a What 
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paſſed ii Hot in > hs calf of Mr. Maitlan | 
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eriff gepute, in any, bre in Scotland, Mall be ca- 
« phe able 9! 115 elected, or of ſitting or voting as a mem- 
er of the Houſe of Commons.“ That notwithſtand- 


« burgh of nyetbervie, . is yote, at the ſaid elec- 
4 tion, for Lp: to be 99 gi r. e e ſaid diſtrict of 
* \ burghs, and did induce two | Fher c TED alſo to 
00 give. their votes for him, an 1 ol "4 2 xeturn from 
« 00 eit of Forfar pf Himel as, the burgeſs elected 
&« for the ſaid diltrict: that the, Koda 2775 for the burgh 
0 of Aberbrothock, the preſiding burgh Land] Brichen, 
40 \ gays. their yotes.for the petitioner. Wherefore the peti- 
« tioner apprehends, that he vas dul elected, and ought 
« to have been returned, as the ſaid Charles Maitland was 
« by law incapable of being elected, as his incapacity, was 
© then, objected, and was notorious to all the electors, and, 
« in particular, well known, to the ſaid. Charles Maitland 
« himſelf; Praying. therefore, Lou The cauſe was 
appointed to be heard at the. bar of the Houſe... 9 

2 February, 1748-9, * the ſtanding ,order. of, 1935-6 
te being read; and an extract of the minutes of. the election 
4 produced; and an extract of. the proceedings of the 
« ſherilf s court of. Edinburgh touching the admiſhon, of 
« Maitland, as ſheriff depute, and of Mr. James Levingſton 
« (the ſheriif ſubſtitute); and a copy of the prateſts taken 
« by Mr, Charles Maitland on his demiilion of the office: 


« of 


ing the fal has Charles Muße | 2.cammiſſioner for the 


) 21 Geo. II. cap. 1g. £3: wtf 
) Journ. vol. xxv. P. 667. col. 1, 2. _ ; 


(1 
(2 
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* of ſheriff depute of Mid Lothian z and the counſel for 
« the petitioner having gone through their evidence z, the 
« counſel for the fitting member was heard, and then the 

farther hearing was adjoatned to the 6th (1) 

On the 6th of February Mr. Scot withdrew his petition 
8 Mr. Davidſon ſaid, That, at that time, he was clerk: to 
Mr. Roſs, agent for Scot. That he attended the whole 
courſe of the buſineſs. That Mr. Maitland had executed a 
demiſſion (which is a term of the Scotch law equivalent to 

et reſignation”) 10 days before the election, and tranſmitted 
it by poſt to the Duke of Newcaſtle ; but it had not been 
accepted (3). That the argument of Mr. Joddrel, counſel 
for Mr. Maitland, was entirely grounded on the injuſtice of 
conſidering a man as diſqualified, who, befote the electi- 
on, had done all in his power to diyeſt himfelf of an inca- 
pacitating office. That it was underſtood that this argu- | 
ment turned the opinion of the Houſe, which, before that, 
had been in favour of Scot; and that he,(Scot) withdrew 
his petition on that account: that he never heard there 
had been any compromiſe between Maitland and Scot. 

' Mr. Dagge ſaid, That he was clerk to Philip Carteret. 
Webb, agent for Maitland, but that he knew nothing of _ 
the cauſe, but what he had found on the brief for Maitland. 
This brief was offered to be given in evidence, but, being 
objected to, was not admitted. It was alſo ſaid; on the 
part of the petitioner; that Mr. Davidſon's account of 
Joddrel's argument, and of the conjectures about the opi- 
nion of the Houſe, was not evidence, and ought not to 
, ep 9947-% 

It was fuggeted, by the counſel for Mr. Stuart, that Mr. 
Campbell had prevented a new commiſſion from iſſuing by 
writing a letter to Sir Patrick Warrender, defiring him to 
oppoſe it. But his counſel aſſerting that he had only writ- 
ten to him, to enquire whether his conſent had been given, 
there was no evidence produced on that ſubje, e. 

On the part of Mr. Campbell, Mr. Royer, a clerk of 
the treaſury, and Mr. Walker, an attorney in the remem- 
brancer's othce in Scotland, were called. 

Mr. Royer faid, That, by his office, he had the cuſtody 
of the laſt quarterly eſtabliſhment of the court of Exchequer 
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(1) Journ. vol: xxv. p. 710. col. 1. 
(:) Same vol. p. 713. col. 2. 


(3) Ruere. 
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in Scotland, i. e. the ſtate of the quarter's. ſalaries of the 
different ofhicers belonging to the court. He then produ- 
ced the boek, and read, trom an entry of that eſtabliſn- 
ment, the following words: 59 Jan. 1775. To Andrew 


« Stuart, Eſquire, 621.. 108. Io Sir Patrick Warrender 


« 621. 108.“ He ſaid, That ſuch an eſtabliſument is trans- 
mitted four times a year, by the Barons of the*{ xchequer 
in Scotland, to an officer of the treaſury in London, in or- 
der to receive the approbation of three Lords of the treaſu- 
ry, which they ſignify in theſe words; We do hereby 
« ſign our approbation, and return it to you, that you may 
direct payment.” That the laſt eſtabliſhment, of 5 Ja- 
nuary, was approved of in this form, and figned ““ Charles 
_ «© Townſhend, Beauchamp, Charles Wolfran Cornwall,“ 
and was tranſmitted to Scotland, He then read the laſt 
entry of an allowance of the ſalary to Mr, Stuart, as ſole 
remembrancer, which bore date the 5th- of January, 1771. 
(rr Mr. Stuart before Mr. Warrender, now Sir Patrick, 
was joined with him, held the office ſolely, and refi gned 
previous to the making out of their joint commiſhon.) He 
ſaid he knew nothing concerning Mr. Stuart's former com- 


miſſion, the eircumſtances of the reſignation of it, or of 


the acceptance of that reſignation. That they were not in 
his department, but that a warrant for making out a new 
commiſhon muſt come to him, and that ſuch warrant is 
ſrgned by the King's fign manual, and counterſigned by 
three Lords of the treaſury. nes wh MAT tore 
Mr. Walker faid, That proceſs has iſſued from the re- 


membrancer's office in the names of Stuart and Warrender, 
without variation, ſince their joint appointment; and did 
ſo in the laſt term, which was in February, 1775. Thar, 


when a new remembrancer is appointed, there is an order 
of the court to the clerks, to uſe his name, as ſoon as his 
commiſhon takes effect. That, in 1768, ſuch an order 
was made for uſing the name of Sir Hugh Dalrymple, 
then appointed . office, and a ſimilar order when the 
ſitting member was appointed to the oſſice ſolely, and ano- 
ther when he and Warrender were jointly appointed. That 
the office is executed by a deputy. That he did not know 
by whom the deputy is appointed. 

The counfel for the petitioners then read part of the re- 
Cital of the joint commitſion to Stuart and Warrender, viz. 
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& . Et qudndoquidtm noftram permi ve PO dium 
— reſignare, -nobis gratioſe Placuit entire cu, & con- 
10 cedere idem, modo poftea mentinnut. - Tpitur regia noftra + vo- 

r ſuntus && bene placitum eff, literar patente 3 
* quas dictus Andreas Stuart confliturus 15 ad di diam . 
64 an du & cicedere, Se“ 


Cobhekr for the creing Meter. ” 5 


_ Eligibility, of common right, is to be favoured, 425 all 
diſabilities operating on antecedent rights to be conſtrued 


 {triAly. The party therefore who is to be diſabled by any 


diſqualifyin 8 muſt come, to a degree of, accuracy, 
within the Fla of the ſtatute. Evidence that the 


inſtrument of reſignation was jodged with Mr. Cooper does 


not, indeed, prove that it was accepted, for to eſtabliſh 
that, it muſt be traced perſonally to the King But Mr. 


| Stuart did what was in his power, to remove the . — 


ihcapacity. If he had been entirely wrong in the mode of 
communicating, his reſignation, or if accidental delay had 
retarded its arrival, even that ought not to fruſtrate his 
tona fide intention to get free of, the office. If the miniſter 


by delaying, or abſolutely refuſing, to accept a reſignation, 


could continue a diſability, it would be in his power to 
preclude all men who once have been poſſeſſed of diſquali - 
fying offices, from ever being, choſen members of Parlia- 
ment; and, as it appeared in a late inſtance (I) that he 
can, by a fort of ne-exeat, prevent a man from getting. out, 
once he is a member of the Houſe, he would alſo be able, 
by a ſort of ne intret, to Peet one in Mr. Stuart 8 — 
tion from getting into it. 

To render the reſignation of a $$ Anh holding. the. am, 


of a joint office valid, the afſent., of the other perſon Who 


is joined in the Ses. is not neceſſary. What may be the 
eftect as to the ſhare not reſigned, is no part of the praſent | 
queſtion. 

A Committee, when they enquire into a point of fact, 
25 in mY BURG" to be conſidered as a jury, and (as a 


jury) 


{1) This refers to Mr. Bayly's having bee refuſed the ſtew- 
ardihip ef the Chiltern Hundreds, Which he aized for, in order 
to vacate his ſeat for Weſtbury, when the election for 1 
was determined to be void. Supra, vol. i. laſt p. caſe of 
Abingdon. 


rein k «@ as 
j j may decide ſuch a point on eireumſtances which come 
within the knowledge of any of themſelves, although not 
proved by the evidencę given. before them. One of the 
gentlemen on the reſent Committee is conceived to bo 
well acquainted, with vhe. diſtory of what paſfod in the caſe 


f.Scot. and Maitland; and, if jo, be knows (whether My, 
Daridſon's account be legal evidence or not) the circums 
ſtances to have been as, Mr; Davidſen has ſtated theni, and; 
therefore, although there was no actual reſolution, the 
Committee will conſider the vent of that cauſe as tanta- 
mount to a determination, in favour of Mr. Maitland; on 
the, ſame ground on, which: the fitting member's. eligibility 
ſtands in. the preſentigaſe, ee. 


Cooxsgx far the petitionen 
With regard to all offices of truſt, whether on a great or 
ſmall ſcale, it is a clear principle of law, that there muſt 
be a-proper underſtanding, between the employer and employed, 
before the relation can be diffolved.. "This was not the caſe 
with Mri Stuart's reſignation, at the time of the election. 

The relation between him, and the King was not under- 
ſtood to be at an end, either by the Treaſury here, or the 
court of Exchequer in Scotland. Long after the eleclion, 
tus latter ſtated him to be joint-remembrancer, in the eſta- 
bliſument tranſmitted to England; and proceſs continued 

do iſſue in lis name, and the Lords of the Treaſury made 
out their warrant for him to receive a quarter's ſalary, 
which has either been paid, or is certainly payable to bis. 

© Another principle of law is, that all ſarrenders, or reſig- ; 

_ natiotis, of grants of offices- under the Crown, muſt be. made 
with the ſame folemnity with which the grants were malle. 
The holder of ſuch an office cannot completely diveſt him- 
ſelf of it; except the reſignation be made into the bands of 
thoſe Wh by law are to receive it, when acting in their 
olficial capaeity; and not until«the King ſignify, by matter 
of record, his acceptance of it. This is proved by a great 
variety of caſes in the law books. Biooke's Abr. Nile 
Surrender, Placit. 19. 9 Edw. IV. 3. Dyer 126, 194. b. 
355. Br. Abr. fol. 205. *. 123. Placit 50, Plow- 
den 10g. Baeon's Abr. Title Office and Officers, p. 743. 

FThoſe, indeed, are caſes which happened in ngland ; 
but they will be found to apply to the preſent caſe, when 
| e = 


— —- — — = — — = - - —-- - . o 
o 2 * * 2 2 eee . 
* A 26 * * — tbo Fora Myer oe at rt Care 
, + = 


. - — X 
8 — _ — — — _ — 
— — — - = ; . — — 
—— > 7 — — — 
5 2 4 * A xs — 1 "I * m 4 " * . 
5 e RN. » E * — — 0 r = ; of. = ang 
— 4 - — II * 44 1 4 IE» lg + "WP 0 pv... Py and, Ad Ss : _ n "+ — "A — - by 
„ « — : 3 * * ou * — 4 < * ee N a b +" 1 
* We * 1 1 * — Ya 7 9 + . — PO » . _ - : 2 — ea * 
* 15 „** 5 & <X * 8 P ; | - : — ? * * 1 \ 
. | \ * . 12% "te Fg e : 
— . - — n = « ' 1 » 7 — - * 1 
R Ku? wie - — . 4 Ante ͤ * hb Sy 1 anions » =. 4..& ws wa i 5 Ls 4 "+ g * L » he N A- vos 8 7 | 
. — — - % 
i 
_ — 1 _ = g r 1 * - r — I — 
- © » 2? — * 5 TOE | » n 


4 4 . 
t 
* 


s Ars 


a 4 a * Py 7 * * 
Zr ———— — — 
* G a wel es >, . 


* * = _ -> — 
E 
* — — * - s Gage VS» — 
— 


7 


8 
* 
N 


— . _ 4 7 — 1 
oct hn r N 


is 

N 

6 
» 
N * 
© 
i4 
bo. 
«YI 
2 
. 
FR 
$ 
Y . 
33 
34 
2 
bt. 
1 
44 
- 

2 


cw 
TE K 
" Ss 


R 


— 
* 


” . . - N r POIs” 
1.4 a 2 \ C 
DS * . * 6 


r 


133. e A $ E XIII. 


it is conſidered that Mr. Stuart's office belongs to a court, 
conſtituted according to the model of the court of Exche- 
quer in this country, and governed, in its proceedings, by 
the law of England. * | ei r 
But, independent of thofe authorities, the tenor of Mr. 
Stuart's own commiſſion, and of all the previous commiſſi- 


ons to this office ( ſome of which were given in 'evi- 
dience), ſhews, that the office is not diveſted out of the 


former holder, upon a reſignation, until the new commiſſi- 
on is granted. If the commiſſion to Mr. Stuart is attended 
to (1), it will appear that it conſiſts of two parts; the firſt, 
a formal acceptance, by the King, of the reſignation of the 
ſole office which he formerly held; and a conſequent revo- 
cation of the letters patent; and the other, the new grant 
of the office. On the preſent occaſion, no fuch acceptance 
or revocation can be ſhown., -_ . 7, 


* 


l N. jr 00 
Ik, indeed, it ſhould appear, in any caſe, that the officer 
wiſhing to reſign an incapacitating — had done all in 
his power for that purpoſe, and that the Crown had, in 
order to continue his incapacity, refuſed, to complete his 
act, the Houſe of Commons might, perhaps, on general 


principles, think themſelves entitled to fruſtrate an abuſe 


of the per of the Crown exerciſed in one way, and ſhel- 
tered under an act of Parliament, whoſe object was to re- 
itrain its influence exerciſed in another way. Even this 
would be going a great way, for it is a, voluntary act where 


a perfon diſqualifies himſelf by accepting of an incapacitat- 


ing office, and as he accepts of it with his eyes open as to 
the conſequences, he conſents to the diſability, until he can, 
in the regular way, diveſt himſelf again of the office. The 
words of the ſtatute of Queen Anne are poſitive. “ No 


Go, #575 who ſhall have any new office,  &c: ſhall be capa- 
40 , 


ble of being elected (2);” and, till a man has, in a legal 
manner, got rid of an office, to which a truſt and duties 
are annexed, he certainly is anſwerable for the performance 
of the truſt and duties, and, in every legal ſenſe, has the 


office. 


But in the preſent caſe, there is no pretence of any inju- 


rious refuſal by the Crown. It appears that Mr. Stuart 
gave no directions for preſenting his reſignation to the 
perſons who by law were to receive it. A Secretary of 
the 
(1) Supra, p. 186. 
(2) 6 Ann. cap. 7. 5 25. 
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exactly parallel to 


| 189 
the treaſury, or the Firſt Lord, in his private capacity, al- 
though they might be the proper channels for conveying it 
to the board, were, neitker of them, the proper officers to 
receive it. While it continued in their hands, unaccepted, 
it was the ſame —_— if it had ſtill remained with Mr. 


does not appear to have ſhown the 
ſmalleſt impatience, or deſire, to haſten the acceptance, or 
the revocation of his commiſſion. 

If the caſe of Scot and Maitland were 


the preſent, the fitting member- could derive no advantage 
from it, becauſe there was no determination. The counſel 
on the other ſide do not pretend to ſay that the Committee 
ought to pay attention to the recullection of an agent, at the 
diſtance of twenty years, of what people out of doors ima- 
gined the Houſe thought in. conſequence of a fpeech from a 
gentleman at the bar; and no gentleman on the Committee, 
who may have been a member of the Houſe at that time, 
will take upon him to ſay, what were the ſentiments of 


the maj 


to a deciſion. 


The Committee, after having wi 


- 


ority of the Houſe, on a queſtion which never came 


thdrawn (1), and deli- 


berated about two hours, directed their Chairman to inform 
the Counſel, that they had come to the following reſolu- 


tion: 


Reſolved, © That it is the opinion of the Committee, 


that Andrew Stuart, Eſq. by the injtrument of reſignation 
executed at Edinburgh, on the 18th of October, 1774, and 


delivered to Mr. Cooper on the 25th of. the ſame month, 


was, at the time of his election, diveſted of the office of 
incer in the court of Exchequer in Scot- 


King's rememb 


land.“ 


0 


This reſolution, of courſe, put 


an end to the cauſe, | | 
On Monday, the roth of April, the Committee, by their 


Chairman, informed the Houſe, 'that they had determined, 


That the fitting-member was duly elected (2). 


(1) They fat in the Court of Chancery. 
(2) Votes, p. 516. 
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The Gotnmiges was choſen on Friday, the 28th of April, 
| and conſiſted of the — Gentlemen. 


Ruben * $ Chairmang Wilton. 
Sir William Guiſe, Tor. | | 
Philip, Yorke, Eſq. 2 on. 

- Ge — Finch Hatton, Eq. | Rocheſter. 
Hon. Nathaniel Curzon, I Derbyſhire. 
Staats Long Morris, Eſqy / =Y Banff, &c. 
John Adams, Eſq, . } Carmarthen. 
Sir Henry Gough „Bart. 3 4 Bramber. 

Sir Walliam Wake, Bart. 5 Bedford. 
E. Martin, Big. 5 2 "Tewſkbtiry. _ 
Marquis of Granby, 2 Cambr. N 

oſhua 2 Rſqz Pole, 
ir Philip Jennings Clerke, Bart. [ Totneſs 
o MIN EES, | 
Lord John Cavendiſh, any 42 5 
Abel Moyſey, Eſq. Bath. 


PETITION ER. 
Samuel Ste phens, Eſquire. 
Several Inhabitants, Electors of the Borough of St. Ives. 
Sitting Menibers. - 
William Praed, Eſq. Adam Drummond, Eſq. 
Covu NS EI. 
Fur the Petitionevs.- | 
Mr. Mansfield, Mr. Buller. 
For Mr. Praed, 
Mr . Lee, | Mr . Elliot. 
For Mr. Drummond, 
Mr. Macdonald. 


— 
Of the BOROUGH of 


Sr. Wee 


Oxs Satunday, the 29th of April, the Committee being 


met, the two petitions were read, ſetting: forth; That at 


the laſt election, when the two fitting members, and Ar- 
thur Holdſworth, Eſq, and Mr. Stephens, the petitioners, 
were candidates, the two fitting membeis, and Mr. Praed's 
father, by themſelves and their agents, previous to, and 
during, the election, did give and lend ſeveral large ſums 
of money to ſeyeral of the electors, in order to corrupt and 
to procure them to vote for them (the two fitting mem- 
Nd That the * by other ways and means were guilty of 

bribery; That the returning officer had acted partially, by 
admitting perſons to vote who had no right, and rejecting 
others who had a right; and that, * theſe, and — un- 


due means, the ſitting members had obtained 2 majority | 


on the poll, and were — 4 3 RET. 

The laſt determination of the right of election in chis 

borough was then read, and is as follows: 

8 December, 1702, Reſolved, That the ri ke of:elec- 
<< tion. of burgeſſes to ſerve. in Parliament. for t —— 
40 of Saint Ives, in the county of Cornwall, is in the inha- 
« bitants,of che ſaid, borough, paying ſcot and lot (2). 

ben the AK pern of 1735-6 was read (3). — 


01 Votes, 7 Des. 1774. P. 43. 44: ; 
0 Journ. vol. XIY = P. 74+ col. 2 4 
4» Supra, vol. i. p. 51. 
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The numbers on the poll, as produced by the town as 
were as follow: 

| For Praed © « 93 

For Drummond 78 
For Stephens 71 

The evidence produced on the part of the petitiener tend- 
ed to ſhow that certain ſums of money, which were proved 
to have been advanced by Mr. Praed, the father, to the vo- 
ters, for which he took their notes, 'payable with intereſt, 
to the bank. of Truro, were only colourable loans; that, 
when the voters received the money, there was a condition 
annexed that they ſhould vote for his ſon and a friend; that 
they were given to underſtand that if they complied with 
this condition, the money would never be demanded of 
them; and that Mr. Praed, the father, was to be conſider- 
ed as the agent for his ſon, and for Mr. Drummond, ba- 
ring, by canvaſſing with Mr. Drummond, ſhown that be 
was the friend meant. That Mr. Praed and Mr. Drum- 
mond were, therefore, incapable of ſitting for the borough. - 

That ſo many of the voters for the fitting members had 


been bribed that, when they were ſtruck off the poll, the 


majority muſt remain with Mr. ee and he be enti- 
tled to be declared duly elected. a 

They likewiſe 1 to add. about 40 to the poll, in 
favour of Mr. Stephens, proving, that, though they 
had not been rated, and ba not paid, they poſſeſſed rate- 
able property, and ought to have been rated, er were, , 
therefore, entitled to vote. 

The counſel for the ſitting mombere objected to any 1 
dence being given on this head. 

They ſaid they were ready to prove, chat all the e / 
who had been rated in St. Ives for the laſt five years, were 
ſo on the laſt occaſion of making the rate, except two, who 
had been ſtruck off becauſe they had. applied, on account of - 
the narrowneſs of their circumitances, to be relieved from 
the land and window-tax. That none of the perſons in 
queſtion, | except two, had appealed againſt the rate made 
in Jan. 1774; and that, on their appeal, the rate was con- 
firmed. That the determination in the caſe of Milborne 
Port, (which Mr. Stephens s counſel quoted as in his favour) 
was, that when a mas has been, de facto, rated, and is poſ- 
ſeſſed of rateable property, and has paid the rate, ſuch per- 
fon is within the deſcription of one paying (cot and lot, al- 

C7 „ though 


* 
S 4 — 
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though the overſeers, who made the rate, may have been 


illegally appointed (6). But that it never had pre- 
tended before, that men under circumſtances like thoſe of 
the perſons now propoſed to be added to the poll, could 
vote as {cot and lot men. That the Committee would not 
transform themſelves into overſeers of the poor, and make 
a new rate for the borough of St. Ives. That the pariſh 
officers have, in that reſpect, a diſcretionary power, which 
even the court of King's bench would not controul, unleſs 
on the ground of groſs miſconduct and partiality. 

The counſel for the petitioners anſwered, that ſome of 
the perſons in queſtion could be ſhown to have applied to be 
rated, and had been refuſed, ſo that they did not acquieſce 
in what the overſeers had done. That thay did not appeal, 
knowing it would be in vain, for that it could alſo be ſhown 
that the four juſtices who appointed the overſeers, were all 
in the intereſt of the Praeds. That the fitting member him- 
ſelf was one of the four, and that the appeal which had 
been brought was only colourable, and made by two of 
Praed's partizans, for the purpoſe of taking advantage of it 
on the preſent occaſion. | | 


* 


The Committee aſked if they meant to bring evidence, 


to prove miſconduct or criminal partiality in the overſeers, 
with regard ro the leaving any of, the perſons in queſtion 
out of the rate; which they ſaid they did not; on which 
the Committee declared by their Chairman, that they were- 
of opinion, | | 


'That perſons, though poſſeſſed of rateable property, if 
they have not been rated, and cannot prove miſconduct in 


the 6verſeers in not rating them, they are not entitled to 


vote (A). F 

The counſel for the fitting members brought witneſſes to 
prove that the petitioner had endeavoured to procure him- 
ſelf to be elected, by giving or promiſing money to the 
voters. | 

I have not attempted to ſtate the evidence produced 
to eſtabliſh the bribery, for reaſons which have been given 
in ſeveral of the foregoing parts of this work, and particu- 
larly in the caſe of Shafteſbury (B). | 

Vor. II. | O f a In 


(6) Vide the reſolution of the Committee in that caſe, ſupra, 
vol. i. p. 65. ö 
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In the courſe of the evidence, one Wallis was called, to 
; rove that one Noell ſaid, in Mr. Praed the father's pre- 
| ence, and hearing, that Mr. Praed knew that he (Noel!) 
| could not take the bribery oath, and that Praed ſaid nothing 
| to contradiCt him. CO fr Ed Lad 
This queſtion was objeCted to. | 
| | It was. ſaid, That it is an eftabliſhed rule, that no evi- 
3 dence ſhall be admitted upon oath, of what a man faid when 
1 he was not upon oath (4) That to break through this rule 
might be attended with the worſt of conſequences, for that 
many men who would not take a falfe oath, might be drawn 
in to ſay things that are falſe, in converſation, in the pre- 
ſence of a — of placed within hearing, in order to be able 
to relate, afterwards, upon oath, what the other had ſaid. 

The counſel for the petitioners admitted the rule, but 
ſaid it did not apply to the evidence now offered, for that 

here the witnefs was to prove a declaration of Noell and a 
charge .brougbt by him againſt Praed in Praed's hearing, 

and which Praed did not contradict, and therefore ſeemed 
to admit to be true. That this was evidence of his beha- 

viour upon ſuch a charge being made againſt him, and 
therefore was certainly admiſſible in eyery court of juſtice. 
The Committee over-ruled the objection. 

On Monday, the 8th of May, the Committee, by their 
Chairman, informed the Houſe, that they had determined, 
4 1 * Mr. Drummond was — elected; and that the 

e 
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on, with reſpect to one of the burgeſſes to ſerve in 
Parliament for the borough of St. Ives, was void. 
And, accordingly, a new writ was ordered (5). 
(4) Vide ſupra, Caſe of Shafteſbury, p. 150, 151. | 
. (5) Votes, p. 644. | | | 
| 
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on THE CASE or. | 
"SAINT IVE 8. 


Pas 193, (4) ' The following caſe ts in point on this 
15758 93, (A) The following point os t 


The KinG v. the Cnuxch-wWwARD ERS of WroBLyY, 


„The court refuſed to grant a mandamus, directing to inſert | 
2 perſons in the poor's rate, upon affidavits of their 


ufficiency, and being left out to prevent their having votes for 


parliament men ; for that the remedy was by appeal, - and this. 
court never went farther than to oblige the making the rate, 


without meddling with the queſtion who is to be put in, or left 


out, of ry = pariſh officers are the proper judges, ſubje& 
to an Strange, 1259» . ; 
754% (B). * 


— OF BRIBERY.” 


Bribery is one of the moſt im t Title in the law of 


elections. It is to be regretted, therefore, that the nature of 
the cauſes where queſtions of bribery ariſe, and are litigated by 
counſel, is ſuch, that it is, for the moſt part, impoſſible to de- 
duce from the determination of the Committee, what their opi- 
nion was upon thoſe particular queſtions. It may be uſeful in 


W the reader a ſort of general view of 
e ſu | 


dject. 


Wherever a perſon is bound by law to act without any vie, 
to his own private emolument, and another, by a corrupt con- 


tract, engages ſuch perſon, on condition of the payment or pro- 
miſe of money, or other lucrative conſideration, to act un 
manner which 4e ſhall preſcribe, both parties are, by ſuch con- 
tract, guilty of bribery. | 
It is clear, that every ſpecies of this offence muſt be conſider · 
ed as criminal ; and, accordingly, the court of King's Bench, 
in a caſe whicn happened a few years ago, held That bribe- 
« ry at elections o ä Parliament, muſt always 8 
3 g 11 R 
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«© been, a crime at common law, and puniſhable by indict ment 
«© or information (1).” There are, however, [ believe, no 

traces of any action, or proſecution, for this kind of bribery, 

in the annals of Weſtminſter-hall, till after the legiſlature 
thought fit to inflict particular penalties upon it, by the ſtatute 
of the 2nd of Geo. II. cap. 24. If we look into lord Coke, 


Hawkins, or the other writers on the Pleas of the Crown, we 


find that their definitions extend only to the corruption of men 
in judicial offices. 
Perhaps it 1s not difficult to account for the ſilence of the books 
of common law, on the ſubje& of election bribery. - About the 
time whon the increaſe of money, and the growing importance 
of a ſeat in the Houſe of Commons, firſt gave riſe to the of- 
fence, the Houle began to aſſert their excluſive judicial power 
in whatever concerned the elections of their own members, Bri- 
bery eſſentially affecting the freedom of election, they took cog- 
nizance of, and puniſhed, both the electors, and elected, who 
offended in that reſpect; and when they were once in poſſeſſion 
of this juriſdiction, and it was underſtood to be a matter of 
privilege, it would have been a dangerous attempt, in thoſe 
days, in any proſecutor to carry a complaint on the ſubject to 
any other tribunal. Lawyers would have been very unwilling to 
undertake, and the Judges equally unwilling to entertain, ſuch a 
cauſe in Weltininſter-hall. They would have probably ſaid, as Mr. 
Juſtice Powis did, when another matter touching elections was, 
for the firſt time, brought before a court of common law, ©* The 
« determination of this is particularly reſerved to the Parlia- 
„ ment: we are not acquainted with the learning of elections, 
„ and there is a particular cunning in it, not known to us (2).“ 
Ihe firſt inſtance of bribery in the Journals of the Houſe of 
Commons, is that of Thomas Long, in the reign of Queen 
Elizabeth, which has been cited in ſo many books, that I ſhould 
not repeat it here, if it were not for the difficulty I find in re- 
conciling the entry of it in the Journals, with an obſervation 
which, in the report of the cafe of the King v. Pitt, is ſaid 
to have fallen from the Chief Juſtice of the King's Bench on 
that occation. The counſel againſt the proſecution in that 
caſe cited lord Coke's account of Long's caſe, in his 4th Inſti- 
tute (3), where he -ſayg, © That the mayor of Weſtbury was 
«© ned in the Houſe of Commons.” Lord Mansfield is 
made to ſay on this, The latter part cannot be true. There 
* could be no fine ſet there. It mutt have been in the ſtar 
© chamber.” 


(1) The King v. Pitt, 3 Burr. p. 1338. 
(2) 2 Lord Raym. p. 944. 
(3) FP. 23. 
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<< chamber (1).” Now the words of the entry in the Journals are 


2s follow. | | 

*« Foraſmuch as Thomas Longe, gentleman, returned one 
of the burgeſſes for the borough of Weſtburye, in the coun- 
ty Wilteſhire for this preſe t Parliament, b ing a very ſimple 
man, and of ſmall capacity to ſerve in that place, hath this 
day in open c urt confeſſed, that he gave unto Anthony 
*© Garlande, mayor of t e ſaid t wn of Weſtbury, and unto 


one Watts of the ſame town, the ſum of four pounds for 


that place and room of burgeſsſhip; it is ordered by this 
«« Houſe, that the ſaid Anthony Garlande, and the ſaid Watts, 
* ſhall immediately repay unto the ſaid Thomas Longe the 
*« ſaid ſum of four pounds; and alſo that a fine of twenty 


pounds be by this Houſe aſſeſſed upon the corporation or 
inhabitants of the ſaid town of Weſtbury, to the Queen's 


6 * 7 & uſe, for their ſaid lewd and ſlanderous attempt; 
and that the ſaid Thomas Longe, his executors and admi- 
5 niſtrators, ſhall be diſcharged againſt the ſaid Anthony Gar- 
«« land and Watts, their heirs, executors and adminiſtrators, 
of and for all bonds made, by the ſaid Thomas Longe, to 
any perſon or perſons, touching the diſcharge of the exerciſe 
of the ſaid room or place of burgeſsſhip, in any wiſe (2).” 
It appears, therefore, that fo rd. de facto, did ſet a fine 
in this caſe, as they did in the caſe of Arthur Halle, which lord 
Coke quotes in the ſame place. If the words aſcribed to lord 
Mansfield really fell from him, we. muſt ſuppoſe that he meant 
that, de jure, the Houſe could not impote a fine, and that, 
in ſuch caſes, the ſtar chamber was the court whoſe province it 
was, in thoſe days, to inflict that puniſhment. | 
It is eſſential to the very idea of election, that it ſhould 


be Free, and this has been declared by the legiſlature in the 


ſtatute of Weſtminſter 1. (3), with regard td elections in ge- 
neral, and by the Declarations of rights (4), with regard to 
elections of members of Parliament, Hence it is underſtood 
that, e Tay of the poſitive ſtatutes againſt bribery, when- 
ever a perſon is returned in conſequence. of an undue influence 
acquired by that means, his election is void; and that every 
vote purchaſed by bribery is alſo void, the perſon who gave his 
voice under ſuch influence, being to be conftdered as if he had 
not voted at all. There are determinations of the Houſe to 
this effect, previous to the ſtatutes. Lord Coke tells us, that 
Long was removed; and I think we may infer that he was, from 
the entry in the Journals, though it is not poſitively mentioned 


there. 


(x) 3 Burr, p. 1336. 


(2) Journ. 9 May, 1571. vol. i. p. 88. col. 2. 4 


(3) 3 Edw. 1. cap. 5. | 
(4) 1 Will, and Mar. 2 ſel, cap. 2. 
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there. In the caſe of Stockbridge, 15 Nov. 1689, the election 

— avoided on account of bribery. Journ, vol. x. p. 287, 
I. 1, 2. | 

Treating, gifts, promiſes, &c. although of the ſame natute' 


with bribery, yet not within the popular ſenſe of the 
word, which is confined to the actual payment of money, were 
frequently ſubſtituted in place of a direct „ in the * 

8 


that the offence, in that „ would with Nees 
the Houſe endeavoured to obviate, by the following ution of 
the 2 3 167% (1) which was made a ſtanding order, 21 
October 1678 (2). | | 

Reſolved, *©* That, if any perſon, hereafter to be elected into 
«© a place for to fit and ſerve in the Houſe of Commons, for an 
6% county, town, port, or borough, after the teſte, or the if- 
** ſuing out of the writ or writs of election, upon the calling or 
«© fummoning of any Parliament hereafter ; or, after any fuch 
place becomes vacant hereafter in the time of Parliament, 
F© ſhall by himſelf, or by any other in his behalf, or at his 
© charge, at any time before the day of his election, give any 
<« perſon or perſons, having vote in any ſuch election, any meat 
or drink, exceeding in the true value of ten pounds in the 
£* whole, in any place or places, but in his own dwelling-houſe 
% or habitation, being the uſual place of his abode for ſix 
% months laſt paſt ; or ſhall, before ſuch election be made and 
declared, make any other preſent, gift, or reward, or pro- 
«© miſe, obligation, or Engagement to do the fame, either to 
any ſuch perſon or perſons in particular, or to any ſuch county, 
city, town, port. or borough in general; or to, or for t 
«© uſe and benefit of them, N them ; every ſuch enter- 
*© tainment, preſent, gift, reward, promiſe, obligation, or 
agement, is by this . Houſe declared to be bribery : and 
entertainment, preſent, gift, reward, promiſe, obliga- 
c tion, or engagement, being duly proved, is and ſhall be 
<< ſufficient ground, cauſe, and matter, to make every ſuch 
election void, as to the perſon ſo. offending, and to render 
the perſon ſo elected incapable to fit in Parliament by fuch 
«© election 3 and hereof the Committee of elections and privi- 
*< leges is appointed to take eſpecial notice and care; and to 
act and determine matters coming before them accordingly.” 

This order is clearly the model on which the ſtatute of 
7 Will. III. cap. 4. commonly called the treating act, was 
formed, which however varies from it in ſeveral reſpects. It is 
thereby enacted, | 

SeR. 1, ©* That no perſon or perſons hereafter to be elected 
to ſerve in Parliament for any county, city, town, borough, 
1* port, or place, within the kingdom of England, dominion of 

K | « Wales 


41) Journ. vol. ix, p. 411. col, 1. | (2) id. p. 517+ 


4 E 
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Wales, or town of Berwick upon Tweed, after the teſte of 
<< the writ of ſummons to Parliament, or after the teſte or the 
** iſſuing out or ordering of the writ or writs of election upon 
the calling or ſummoning of any Parliament hereafter, or 
*© after any ſuch place becomes vacant hereafter in the time of 
this prefent, or of any other Parliament, ſhall or do here- 
after, by himſelf or themſelves, or by any other. ways or 


% means on his or their behalf, or at his or their charge, be- 


fore his or cheir election to ſerve in Parliament for any county, 
** eity, town, borough, port, or place within, Cat above) di- 


i rettly or indirectiy give, preſent, or allow to any perſon or 


<« perſons, having voice or vote in ſuch election, any money, 
% meat, drink, entertainment, or proviſion ; or make any pre- 
4 ſent, gift, reward, or entertainment, or ſhall, at any time 
<© hereafter, make any promiſe, agreement, obligation, or en- 
gagement, to give or allow any money, meat, drink, provi- 
% fton, preſent, reward, or entertainment, to or for any ſuch 
«« perſon or perſons in particular, or to any ſuch county, city, 
«© town, borough, „or place in Hark or or to or for t 
« uſe, advantage, t, employment, profit, or preferment 
< of any ſach perſon or perſons, place or places, in order to 
de elected, or for being elected, to ſerve in Parliament for 
, ſach county, city, borough, town, port, or place. 
And, Sect. 2.“ That every perſon e ſo giving, 
5 preſenting or allowing, — promifting or engaging, 
«© doing, acting or proceeding, ſhall be, and are ow. de- 
«c clared and enacted diſabled and incapacitated, upon ſuch 
election, to ſerve in Parliament for ſuch county, city, town, 
60 8 port, or place; and that ſuch on or perſons 
** ſhall be deemed and taken, and are hereby declared and en- 
„ acted to be deemed and taken, no members in Parlia- 
«© ment, and ſhall not act, fit, or have any vote or place in 
«« Parliament, but ſhall be and are hereby declared and enact- 
« ed to be to all intents, conſtructions and purpoſes, as if 
* they had been never returned or elected members for the Par- 
«© hament.” | 48 | | 
Notwithſtanding this ſtatute, bribery, in all its branches, 
was carried every day to greater exceſs, and the legiſlature found 
it neceſſary to make more effectual proviſions to put a check to 
it, by inflifting ſevere penalties on the offenders, and by mak- 
ing it the intereſt of perfons, privy to the offence, to make 
ſuch diſcoveries as mi fe bring them to juſtice. 'This was done 
by the act of the zd. of Geo. II. cap. 24. of which the fol- 
”_ clauſes deſerve particular attention. : 
Sect. 1. Upon every election of any member or mem- 
bers to ſerve for the Commons in Parliament, every free- 
holder, citizen, freeman, burgeſs, or perſon, having or 
*« claiming 
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*« claiming to have a right to vote or be polled at ſuch el ec- 
tion, ſhall, before he 1s admitted to poll at the ſame elec- 
*« tion, take the following oath, (or being one of the people 
© called Quakers, ſhall; make the ſolemn affirmation appointed 
for Quakers), in caſe the ſame ſhall be demanded by either 
„ of the candidates, or any two of the eleQors; That is to 
We. / ERS OS, IJIN VE 
BE T, A. B. do ſwear, (or, being one of the people called 
« Quakers, I, A. B. do ſolemnly affirm,) I have not received, 
4% or had by myſelf, or any perſon whatſoever in truſt for me, 
« or for my and benefit, directly or indirectly, any ſum 
«« or ſums of money, office, place or employment, gift” or re- 
% ward, or any promiſe or ſecurity for any money, office, em- 
% ployment or gift, in order to give my vote at this election, 
© (and that I have not been before polled at this election). 

Sect, 7. If any perion who hath, or claimeth to have, or 
*©, hereafter ſhall have, or claim to have any right to vote in 
any ſuch election, ſhall, from and after the ſaid 24th day of 
June which ſhall be in the year of our Lord one thouſand 
.*© ſeven hundred and twenty-nine, aſk, receive or take any 
% money. or other reward, by way of gift, loan or other de- 
vice, or agree or contract for any money, gift, office, em- 
5 ployment, or other reward whatſoever, . to give his vote, 
or to refuſe or forbear to give his vote in any ſuch election, 
« or if any perſon by himſelf, or any perſon employed by 
* him, doth or ſhall, by any gift or reward, or by any pro- 
% miſe, agreement or ſecurity for any gift or reward, corrupt 
or procure any perſon, or perſons to give his or their vote or 
«« votes, or to forbear to give his or their vote or votes in any 
** ſuch election, ſuch perſon ſo offending in any of ths caſes 
- **-aforeſaid, ſhall, for every. ſuch offence, forfeit the ſum of 
re five hundred pounds of lawful money of Great Britain, to 
be recovered as before directed; (i. e. 4 1. by action of debt, 
bill, plaint, or information, in any of his Majeſty's courts 
«© of record at Weſtminſter; and if the. offence ſhall be com- 
«© mitted in Scotland, by ſummary action or complaint before 
*« the court of ſeſſion, or by proſecution before the court of 
juſticiary), together with full coſts of ſuit; and every perſon 
.** fo offending in any of the caſes aforeſaid, from and after 
judgment obtained againſt him in any ſuch action of debt, 
«« bill, plaint, or information, or ſummary action or proſecu- 
tion, or being ary otherwi/e lawfully convicted thereof, ſhall 
for ever be diſabled to vote in any election of any mem- 
«© ber or members to Parliament, and alſo ſhall for ever be diſ- 
“ abled to hold, exerciſe, or enjoy any office or franchiſe to + 
„ which he and they then ſhall, or at auy time afterwards may 
a ; 60 be 


- - 
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be entitled, as a member of any city, borough, town car- 
4 cinque port, as if ſuch perſon was naturally 
By Seck. 3. Any perſon offending againſt the act, who, 
Within twelvemonths after the election, ſhall diſcover another 


peri or perſons offending againſt it, ſo as the perſon ſo diſco- 
e 


vered be thereupon convicted, ſuch perſon ſo diſcovering, and 
not having been before that time convicted of any offence 


againſt the act, is exempted from the penalties and diſabilities 


* 


- which he would otherwiſe incur. 

By Sect. 11. {explained by the gth of Geo. II. cap. 38.) 
thoſe penalties and diſabilities are not to take place, unleſs the 
proſecution be commenced within two years after they ſhall be 
incurred. 


Buy the 16th of Geo. II. cap. 11. the pane of the 2d of 
Geo. II. cap. 24. are extended to the election of delegates in 
Scotland (1), with this variance, that a different oath is thereby 
preſcribed for the magiſtrates and counſellors, who are the elec- 
tors of the delegates (2). HIS; AIDTS ET 
V Upon theſe ſtatutes Mr. Juſtice Blackſtone obſerves, that there 
is nothing wanting to complete their efficacy, but reſolution 
and integrity to put them in ſtrict execution (3). Since the 
new judicature was eftabliſhed, the public have ſeen that ſuch 
vigorous execution of this part of the law is no longer wanting, 
9 may have been the caſe when the learned Judge's | 
was firſt publiſhed. There are ſtill however many queſtions 
which having ariſen on the conſtruction, both of the ſtatutes, 
and of the common law of Parliament, concerning bribery, and 
not having been ſettled by dire& determinations, ſerve to em- 
barraſs thoſe who, from a ſenſe of its dangerous tendency, are 
zealous to eradicate this evil as far as is poſſible, by the only 
means by which it can be done, certain and ſpeedy puniſhment. 
The moſt conſiderable of thoſe queſtions are as follow : __ 
1. How far does the incapacity declared by the ſtatute of 
William extend ? | We 1 4 - > ae 
The moſt obvious emmy ey the words is, that the perſon 
who, in order to be elected, has been guilty of any of the dif- 
ferent ſpecies of bribery there deſcribed, ſhall be incapable of 
ſitting by a return made of him to the particular writ after the 
teſte of which, or after the vacancy which gave occaſion to it, 
his offence was committed. By this conſtruction, if upon ſuch 
perſon's being returned, and, in conſequence of the proof of the 
offence, his election's being declared void, a new writ _ 


(1) 16 Geo, II, cap, 11, 33. 

(2) 16 Geo. II. cap. 11. 34. 

(3) Black. Com. vol. i. p. 179. 4to. 
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iſue, and he ſhould ſtand again, and be choſen and returned; 
without renewing the offence after the teſte of ſuch new. writ;-he 
would be entitled to fit on this new election. The ſtatute, how- 
ever, has been underſtood otherwiſe ; and the words /uch 
elechion are explained to mean any election made to fill the par · 
ticular ſeat for which the firſt writ ſued, which, alth 
new writ iſſues, the ſaid election is to do, for it cannot be fai 
to have been . by the firſt, nobody having been thereby 
entitled to take poſſeſſion of it. The determination in the cake 
of Thetford in 1699,- or rather 1700, ſeems to carry the incapa- 
city ſtill farther, the 26th of January, the Houſe had come 
to the following reſolution. | 3 
Reſolved, That James Sloane, Eſquire, in 3 
Corporation of Thetford, in the county of Norfolk, has been 
«« guilty of a breach of the late act of Parliament for prevent - 


ing e s in elections. | 
; Then is election was reſolved to be a void election (1); and 
a new writ iſſuing, Mr. Sloane was re-chofen, and Mr. Soame 
the other. candidate, petitioned againſt him ; in conſequence of 
which, the following op pears in the Journals. IN, 
2 March, 1699. * T e Houle, (according to order), pro- 
Way nr Nor Lt gy ee on the da made in the 7h year 
. is Majeſty's reign, for preventing charge an nce in 
elections of — — £68 in — — And the pe- 
4% tition of Edward Soame, Eſq. was read; - And the ſaid act 
1 8 Mr. Sloane attending, (according to or- 
v« der), he was heard in his place — And then he withdrew.— 
And a debate ariſing in the Houſe, upon the conſtruction of 
* the ſaid act, Mr. Sloane's bei in choſen and re · 
turned for the borough of Thetford. ——And the queſtion bei 
put, That the ſaid Mr. Sloane be capable of /erwing in this 
„ preſent Parliament, for the ſaid borough,—lt paſſed in the 
„ negative (2). + nl | 

This determination would extend the incapacity to wing. ſub- 
fequent vacancy which might happen for the ſame place durin 
the courſe of a Parliament. Thus, if a third writ had illued 
and Mr. Soame, (or any new candidate), had then been elected, 
and returned, and he had vacated his ſeat a year afterwards, 


Sloane, according to the deciſion of the Houſe, was then inca- 


pable of coming in his room. But, as far as I can underſtand 
them, the words of the ſtatute do not warrant ſuch a con- 
ſtruction; much leſs can they mean that a perfon offending 
againſt the ſtatute ſhall be for ever afterwards incapable of re- 
preſenting the place where the offence was committed ; 1 this 

eems 


(1) Journ. vol. xiii, p. 145, col, 3. 
(2) Lid. p. 251. col, 1, | 
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ems to be aſſerted by an author of authority, when he 4 
I a jr of it 1 that no — ſhall, c. (reciting , 
a prohibition e act,) on pain ng incapable to ſerue $2 
* for that place in Parliament (1).” * PL Ig 4 = 
2. Is a candidate who, before the teſte or iſſuing of the writ, i 
or before the vacancy, has bribed one or more elettors, but who a4 
has a majority of unbribed votes, and has been returned, capa- * 
ble of fitting on fuch retum? < | | 
This caſe is not within the proviſions of either of the ſta- 
tutes; and as it has never been contended, that a man who has 
been guilty, or is even convicted, of bribery, thereby incurs a 
neral inability, to be elected, it would ſeem, 1 * principle, 
t the majority of fair electors having choſen ſuch a n, 
although in a place where ſome have been corrupted by him, 1 
their election ought to be as valid as if they bad choſen a = 
man who had been a candidate, and had bribed, in another - nn 
place, But it is ſaid, that the current of determinations is {38 
otherwiſe ; and in this very caſe of St. Ives, it was underſtood, $1 
by the counſel on both fides, that Mr. Praed muſt have been i 
declared duly elected, if the Committee had not thought that ' 234 
a perſon who has gained any votes by bribery is incapable of 4 
ſitting on that election, although he have the voices of a majo- 30 
rity of uncorrupted electors. 8 1 
. If there are two candidates, and one has been guilty of 1 
bribery, but ſtill has a majority of fair unbribed votes, Mall the 11 
other, on the bribery being proved on the firſt, be declared 
2 f Chippenham, i * Sir Baſil Fi bab. 21 
n the of „ in 1690-2 ire . 
the ſitting member, had 60 votes; * Talmaſh, the petiti- C0 
oner, only 44. Bribery was imputed to the fitting member. 
But only 14 of his votes were objected to, and the objections 
to 7 were given up; ſo that, deducting the other 7, he remained 
with a conſiderable majority. Yet the Houſe reſolved, 22 Jan. 
That Sir Baſil Fire „ by himſelf, or agents, had been guilty 
of bribery, and was not duly elected; and that Mr. Talmaſb 
was duly elected (2). 

This caſe, however, is not ſufficient to eſtabliſh a doctrine 
clearly inſt reaſon and juſtice. If it is the law of Par- 
liament, that a candidate who js guilty of bribing a ſingle 0- 
ter, cannot fit on that occafion for the place where he was guilty 
of the bribery, ſtill, as the fact of his having ſo done is not 
to be preſumed to have been known to the other fair electors wha 
voted for him, their votes cannot be taken to have been thrown 
away, which they muſt be, in order to entitle the other candi- 
date to the ſeat. The caſe of Chippenham was cited laſt win- 
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(1) Blackſt, Com. vol. i, p. 178. 4. ; 
(a) Journ. vol. x. p. 638, col, 2, 


204 | ron. 
ter in that of Shafteſbury, but it was little relied on, and the 
contrary doctrine ſeemed to be conſidered in general in all the 
bribery. cauſes as unqueſtionable, viz. That a petitioner who 
Er bribery on the ſitting member, muſt alſo diſqualify by 
ribery, or otherwiſe, a ſuficient number of the ſitting mem- 
ber's votes to leave himſelf a majority, before he can be enti- 
tled to the ſeat. #& 5 a e 
4. If a candidate, or his agent, give, or promiſe money, or 
other reward, to a voter, in order to procure his vote for ſuch 
candidate, and the voter afterward vote for another candidate, 
is the firſt thereby diſqualified from fitting even if he have a ma- 
Jority of legal votes? | ny” | 

The counſel for the petitioner in the caſe of Shafteſbury main- 
tained the . of this propoſition; yet, upon the ſame 
general, though inaccurate idea of an invaſion of the freedom of 
election, on which alone the determination mentioned under 
the ſecond queſtion muſt have proceeded, it would ſeem that the 
affirmative ought to be adopted, It has been determined, by 
the Court of Ring's Bench, that, in ſuch a caſe, the penalties 
of the ſtatute of George II. are incurred by the corrupter (1). 

5. If an elector receive a bribe, and in conſideration thereof 
engage to vote for one candidate, and at the election vote for 
another, on whoſe behalf he has received no bribe, is the gra- 
ext vote given by ſuch, elector for the other a good vote, or 
It was generally underſtood by the counſel, that, according 
to the ſtate of the poll in the caſe of Saint Ives, Mr. Drum- 
mond could not have been declared duly. elected, if the Com- 
mittee had not thought that ſuch votes were void. The Com- 
mittee, in the caſe of Shafteſbury, was alſo ſuppoſed to have 
been of this opinion: the ground of which is this, That, by the 
oath preſcribed by the ſtatute of George the Second, the elector 
mult ſwear, that he hath received no money, &c. in order to 
« give his vote at that eleftion.”” An eletor who refuſes' this 
oath cannot vote. Therefore if he is proved to have been in 
fach a fituation at the election, that he could not have taken the 
' oath without, perjury, his vote, according to the true conſtruc- 
tion of the ſtatute, ought not to be allowed. I have heard, 
however, that ſome very diftinguiſhed characters in Weſtmin- 
fter-hall hold a contrary opinion. They think that the meaning 
of the oath is, that the elector ſhall ſwear that he had not re- 
ceived any money, &c. in order to vote for the perſon for 
whom he did vote. That at any rate, till the oath 1s tendered 

and refuſed, it can have no effecl. and that the validity of the 
vote, till then, muſt d pend on the general principle of the 
r N | e ; freedom” 


{x) Sulſton g. Norton, 3 Burr. p. 1235, 
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freedom of choice. That the choice made by the elector in 
the caſe put, is free, and unbiaſed. That it is unqueſtionable 
that, if. ſuch elector had a vote at any other place, he might 
there, after _ the bribe, vote for a perſon who had 

e 


not bribed him, (unleſs he had been previouſly convicted ac- 
cording to Sect. 7. of the ſtatute of George the Second.) That 
he might vote at the election of any other officer; as a mayor, a 
ſheriff, &c. and his vote in thoſe caſes would be good; and that 
the election of one member for a place is as diſtin& a thing 
from the election of the other, as the election of a member for 
one place is from that of a member for another; or as that of 
a member of Parliament is from that of a ſheriff or other offi- 
cer. This idea is elucidated, if not corroborated, by what has 


been ſaid in the caſe of Briſtol, note (B), to ſhow that f 


the two members for a place were not choſen fimul & ſemel, 
and that there is no law which makes it neceſſary that they 
ſhould be ſo choſen, at this day. 

6. If an elector is proved to have ated as an agent in brib- 
ing other electors, but there is no proof that he himſelf w 
bribed, is his vote a good vote, or void ? | 

Thoſe who argue that it is void, ſay that the acting as an 
agent in bribing others is ſuch an infringement of the freedom 
of election, that the law will pre/ume that ſuch agent was as lit- 
tle ſcrupulous with regard to himſelf, as he had been with re- 
gard to others. 

7. If an elector receive a bribe in order both to vote him- 
ſelf, and to procure the votes of others, and he from that cor- 
rupt motive do procure the votes of others, but without cor- 
rupting them, and merely by perſuafion, or a juſtifiable influ- 
ence which he may have over them, ſhall the votes ſo procured 
be conſidered as good, or as being void ? 

I am not aware that this queſtion has ever been agitated 


before a Committee of elections; but it was the chief point in 


the caſe of the annual election of the magiſtrates of the bo- 
rough of Stirling in Scotland, for Michaelmas 1773, and the 
court of ſeſſion, 1 March 1775, avoided the election on the 
ground that ſuch votes were bad (1). As they muſt have deter- 
mined this upon general principles, thoſe principles would be 
equally applicable to votes at an election of a member of Par- 
lament. But the deciſion was carried by a very ſmall ma- 
jority ; 1 beheve only of one voice; and an appeal was brought 
in the Houſe of Lords, which ſtands firſt to be heard when the 
Parliament meets. 


The 


(1) John Paterſon and others againſt James Alexander, Eſq. and others, 
See the Inte rlocutor in the caſe of the Reſpondents, p. 13. and in the caſe 
of the Appellants, p. 3. 
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8 The reſolution of the Houſe concerning bribery, which 
is cited in the caſe of Hindon (1), has been renewed at the 
beginning of every ſeſſion, ever ſince 13 Feb. 1700-1. (2). 


(1) Supra, vol. i. p. 99. 5 
(2) Journ, vol. Xil. p. 336, 327. 
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of the DISTRICT or 


NORTH BERWICK, . HADDINGTON, 
' LAUDER, JEDBURGH, and DUNBAR, 


In ScoTLAND. 


The Committee. was choſen, on Tueſday, the zd of May, 
and conſiſted of the following Gentlemen. 


Lord George Germaine, Chairman, 
Charles Wolſeley, Eſq. 
Lord Charles Spencer, 
William Strahan, Eſq. 
ohn Orde, Eſq. ' 
ir Philip Hales, Bart. 
Anthony Eyre, Eſq. 
John Scudamore, Eſq. „5 4 
Alexander Popham, Eq. 5 $ 
Richard Benyon, Efq. 
Charles Morgan, Eſq. = 
Edmund Burke, Eſq. = 
Robert Laurie, Eſq. 
Nou EES. 
Of the Petitioner, 
Fletcher Norton, Eſq. 
Of the Sitting Member, 
Sir Cecil Wray, Bart. 
| PETITIONERS. 


; 


Eaſt Grinſtead. 
Milborne Port. 
Oxfordſhire. 
Malmeſbury. 
Midhurſt. 


| Downton. 


Boroughbridge. 
Hereford. * 
„Taunton. 
Peterborpugh. 
Breconſhire. 
Briſtol. 
Dumfriesſhire. 


Carliſle. 


5 


Eaſt Ret ord. 


Sir Alexander Gilmour, Bart. 
Andrew Dickſon, Eſq. &c. Conſtituent Members of the Town 
Council of the borough of Haddington, at Michaelmas, 1774. 
The Magiſtrates and Town Coun. il of North — | 
The Provoſt, Magiſtrates, and Town Council of the borough 


of Dunbar. 
Sitting Member. 
The Hon. f 
CouN Ss EIL 
For the Petitioners. 
Mr. Croſby, 
For the Sitting Member. 
- Mr. Rae, 


ohn Maitland. 


Mr. Lee. 
Mr. Hardinge. 
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NORTH BERWICK, Kc. 
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On Wedneſday, the 3d of May, the Committee being 
met, and the petitions read, they all' appeared to contain 

the ſame allegations, viz. e e IR 
That, at the election of a member to repreſent the bo- 
roughs of North Berwick, Haddington, Lauder, Jedburgh, 
and Dunbar, at North Berwick, the preſiding borough of 
the diſtrict for the time, on Monday the 31ſt of October, 
1774, commiſſions were produced in favour of perſons 
named as delegates for the ſeveral boroughs ; and David 
Kinloch, Eſq. appeared, and claimed a wote, as having 
been the perſon .duly elected delegate for the borough of 
Haddington, though a commiſſion had been made out in 
favour of Robert Burton, Eſq. provoſt of Haddington ; 
and accordingly he gave his vote at the election, under 
proteſt; and that the delegates producing commiſſions from 
the boroughs of Haddington, Lauder, and Jedburgh, vot- 
ed for the honourable John Maitland, clerk of the Pipe in 
the court of Exchequer in Scotland, and the delegates 
from North Berwick and Dunbar voted for Sir Alexander 
Gilmour, the petitioner. That Mr. Maitland had been 
returned, but Sir Alexander Gilmour was duly elected, 
and was therefore induced to make the preſent application 
for redreſs; for that Mr. Maitland was incapable of repre- 
ſenting this diſtrict of boroughs, or ſitting as a member in 
the Parliament of Great Britain (A), by virtue of the ſta- 
tute of the Cth Anne, cap. 7. § 5. his office of clerk = the 
4 | 4 ipe, 


” 
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Pipe, in the court of Exchequer i in Scotland, baving been 
created or erected ſince the 25th af October, 1705 and 
that, beſides this, the two commiſſions for the boroughs of 
Haddington and Jedburgh granted to Mr. Burton, and Mr. 
Hogg, as their delegates, were granted by perſons who 
were by law incapable of electing a delegate, having no 
right themſelves to the offices they aſſumed in the ſaid bo- 

xoughs.; and the ſaid commiſſions were procured by bribe- 
ry, corruption, and undue influence and, if there were 
any perſons entitled to elect a delegate for the borough of 
Haddington, David Kinloch was the perſon duly elected, 
and his vate quly was a good vote; and that, in conſe- 
quence af theſe and many other objections to the election 
of Mir. Maitland, it would appear that Sir Alexander Gil- 
mur Mas the perſon duln elected for the ſaid diſtri of 
boroughs; Praying — (1), G c. 
From this ſtate of the allegations of che ſeveral. getitions, 
it appears that, the two general queſtious in the caſe were, 
I. Whether Mr. Maitland was eligiſle. 

2. Whether, he, or Sir Alczandes Gilmour, had the 

ma rity. of legal votes. 

At as prapoſed by the Catomittee, das dhe üg queſtion 
ſhauld he argued and determined ſeparately. - 
Byche ſtatute-of the 6th af Anne, cap. 7. $ 25. it; is en- 
acted as follows : 2 
„That — yt Toy wall haye üm ieren name, or 
e inſthe name af any perſon or perſons.in truſt for him, or 
for his bene ſit, any ne affice or place of profit Watſo- 
ever under the Cron, vrhich at any time ſince the five 
« and twentieth day of October, in the year of our Lord 
One thouſand ſeyen hundred and five, have been rreated 
« or erected, or hereafter ſhall be created or erected, ſhall 
be capable of being elected, or of fitting or voting as a 
member of the Houſe of Commons, in any Parliament 
„ which ſhall be hereafter ſummoned and holden.” 

Tha counſel for the petitioners contended, that the office 
of clenk. of the Pipe, which Mr. Maitland was admitted to 
have been poſſeſſed of at the time of the election, was a 
new office of profit, under the Crown, within the meaning 
and deſcription of the ſtatute. 

In the following ſtate of the material circumſtances con- 
cerning this part of the caſe, the facts were, in part, 

Vor. II. P admitted, 

{1) Votes, 3 Dec. 1774. p. 44, 45. | 
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On Wedneſday, the 3d of May, the Committee being 
met, and the petitions read, they all' appeared to contain 
the ſame allegations, viz. | NE ag ran e ae" 
That, at the election of a member to repreſent the bo- 
roughs of North Berwick, Haddington, Lauder, Jedburgh, 
and Dunbar, at North Berwick, the preſiding borough of 
the diſtrict for the time, on Monday the 31ſt of October, 
1774, commiſſions were produced in favour of perſons 
named as delegates for the ſeveral boroughs z and David 
Kinloch, Eſq. appeared, and claimed a vote, as having 
been the perſon duly elected delegate for the borough of 
Haddington, though a commiſſion had been made out in 
favour of Robert Burton, Eſq. provoſt of Haddington ; 
and accordingly he gave his vote at the election, under 
proteſt; and that the delegates producing commiſſions from 
the boroughs of Haddington, Lauder, and Jedburgh, vot- 
ed for the honourable John Maitland, clerk of the Pipe in 
the court of Exchequer in Scotland, and the delegates 
from North Berwick and Dunbar voted for Sir Alexander 
Gilmour, the petitioner. That Mr. Maitland had been 
returned, but Sir Alexander Gilmour was duly elected, 
and was therefore induced to make the preſent application 
for redreſs ; for that Mr. Maitland was incapable of repre- 
ſenting this diſtrict of boroughs, or fitting as a member in 
the Parliament of Great Britain (A), by virtue of the ſta- 


tute of the th Anne, cap. 7. § 5. his office of clerk of the 
2 | l Pipe, 
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Pipe, in the court of Exchequer in Scotland, baying been 
created or erected. fince. the 25th af October, 1705; and 
that, beſides this, the two commiſſions for the boroughs of 
Haddington and Jedburgh granted to Mr. Burton, and Mr. 
Hogg, as their delegates, were granted by perſons who 
were by law incapable of cleQting a delegate; having no 
right themſelves to the offices they aſſumed in the ſaid bo- 
zoughs.; and the ſaid commiſſions were procured by bribe- 
ry, corruption, and undue influence; and, if there were 
any perſons entitled to elect a delegate for the borough of 
Haddington, David Kinloch was the perſon duly elected, 
and his vate only was a good vote; and that, in conſe- 
quence af theſe and many other objections to the election 
of Vir. Maitland, it wonld appear that Sir Alexander Gil- 
maur was the perſon duly elected for the ſaid diſtrict of 
boroughs 3 Praying therefore, (1), S cc. 
From this ſtate of the allegations of the ſeteral petitions, 
it appears that, the tuo general queſtious in the caſe were, 
I. Whether Mr. Maitland was eligile. up 
0 ur, had the 


2. Whether, he, or Sir Alexandet 
e Sti les mint, 10 vigd) 
At as propoſed by the Committee, that the / firſt queſtion 
ſnauld he argued and determined ſeparateiax. 
By che ſtatute of the 6th af Anne, cap. 7. H 25. it is en- 
hie falloyes: 1: en nen t n 
„That no perſon, ho ſnall have in his own name, or 
* inthe name af any perſon or perſons in truſt for him, or 
for his ſbeneſit, any vew affice or place of profit Whatſo- 
ever under the Crown, which at any time ſince the five 
% and twentieth day of October, in the year of our Lord 
One thouſand ſeven hundred and five, have been created 
«< or erected, or hereafter ſhall be created or erected, ſhall 
be capable of being elected, or of ſitting or voting as a 
member of the Houſe af Commons, in any Parliament 
« which ſhall be hereafter ſummoned and holden.” 

Tha counſel for the petitioners contended, that the office 
of clenk of the Pipe, which Mr. Maitland was admitted to 
Have been poſſeſſed of at the time of the election, was a 
new office of profit, under the Crown, within the meaning 
and deſcription of the ſtatute. 

In the following ſtate of the material circumſtances con- 
cerning this part of the caſe, the facts were, in part, 

Vor. II. | P admitted, 

(1) Votes, 7 Dec. 1774. p. 44, 45. | 
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admitted, and, in part, proved by authenticated papers, 
and by the parole teſtimony of Mr. Walker and Mr. Mac- 
kenzie, two attorneys belonging to the court of Exchequer 
in Scotland. | | | 
There exiſted in Scotland a court of Exchequer, as far 
back as any authentic hiſtory of that country goes. The 
court conſiſted of the Lords of the Exchequer, and a num- 
ber of clerks and other inferior officers. By an eflabliſhment, 
or account of the" officers of the Exchequer and their ſala- 
ries, which bears date in 1698, and is the lateſt to be found 
before the union, it appears that there were then belonging 
to the court. A clerk of the ſheriff's roll, a clerk of the 


borough roll, two clerks to the Lord Regiſter and Exche- 


quer, and a prefenter of ſignatures. + All theſe clerks held 
their offices for life, by virtue of commiſſions from the Lord 
Regifter. The ſalary of the firſt was only 136l. 138. Scots. 
Of the ſecond 1801, Scots. Of the two clerks of Exche- 


quer 10001. Scots. In the commiſſion to a clerk of Exche- 


quer, he was ſtyled:deputy to the Lord Regiſter, diQator 
of the rolls, and keeper of the property- roll 

By the treaty of union, all the ordinary courts of juſtice 
in Scotland were left with their former conſtitutions and 
juriſdictions. But with regard to the Exchequer, there 
Was the following ſtipulation: « That there be a court of 
4 Exchequer in Scotland after the union, for deciding 


6 queſtions-concerning the revenues of cuſtoms and ex- 


« ciſes there, having the ſame power and authority in ſuch 
-« caſes, as the court of Exchequer has in England; and 
cc that the ſaid court of Exchequer in Scotland have power 
« of paſſing ſignatures, gifts, tutories, and in other things, 
ic as the court of Exchequer at preſent in Scotland hath ; 
and that the court of Exchequer that now is in Scotland 
„ do remain, until a new court of Exchequer be ſettled 
ec by the Parliament of Great Britain in Scotland after the 
& union (1).“ | 
In the year following, (1707) a court of Exchequer was 
« ſettled, eſtabliſhed, erected, and conſtituted,” in Scot- 
land, according to the above ſtipulation, by the ſtatute of 
the 6th of Queen Anne, cap. 26. | 
It was thereby enacted, that the Lord High Treaſurer 
of England, a Chief Baron, and four Barons to be (2) ap- 
pointed by the Crown, ſhould be judges of the _, 
A an 
(1) Axt. 19. (2) Sect. 24. 
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and ſhould hold their offices « quamdiu fe bene geſſerint 


« 


02%? 


The third and twenty-firſt ſections are in the following 


words. 


«c 
«c 


6 Sect. 3. And it is further enacted by the authority 
aforeſaid, that there ſhall be in the ſaid court of Exche- 
quer in Scotland, the ſeveral offices following, that is to 
ſay, the office of Queen's remembrancer, the office of 
Lord "Freaſurer s remembrancer, the office of clerk of the 
Pipe, and ſuch other offices now in being in the court of 
Exchequer in England, or [as] are now in being in 
Scotland, relating to ſignatures, gifts, and tutories, as 
the Queen's po wy her heirs and ſucceſſors, thall from 
time to time think fit and proper, to be conſtituted and 
appointed under the ſeal which by the ſaid articles of 
union is appointed to be kept in Scotland ; and that ſuch 
perſons ſhall be the maſters or chief officers of and in 
the ſaid reſpeCtive offices, and for ſuch term, eſtate, 
and intereſt therein, as the Queen's majeſty, her heirs 


and ſucceſſors, ſhall from time to time by letters patent 


under the ſeal aforeſaid ordain or appoint, and that the 
ſaid maſters or chief officers of the aforeſaid ſeveral offi- 
ces ſhall have and appoint from time to time under them, 
and in their reſpective” offices, ſuch and ſo many attor- 
neys and clerks as ſhall be fit and proper for the buſineſs 
in their reſpective offices; which ſaid maſters and chief 


officers, as alſo the ſaid attorneys and clerks, ſhall, before 


their admiſſions into their offices or places reſpectively, 
take ſuch oath or oaths in-the ſaid court, or before the 
Chief Baron, or one of the Barons of the ſaid court, for 
their faithful and honeſt carriage and behaviour in their 
ſaid offices reſpectively, as the like oihcers, attorneys, 
and clerks in the court of Exchequer in England have 
uſed and ought to do, or as by the Barons of the ſaid 
court of Exchequer in Scotland ſhall for that purpoſe be 
deviſed and appointed. | | 
Se. 21. Provided always, and be it enacted, that 
the 7205 principal clerks of Fxchequer in Scotland, and 
other oificers in that court, who have grants of their gt- 
fices during life, or of inheritance, ſhall enjoy their of- 
fices according to the nature of their gifts, except in ſo 
far as theſe offices are inconfiſtent with the conſtitution 
3 « of 
(2) SeQ. 2. 
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«of Exchequer, as the ſame is ſettled by this act: In 
& which caſe, be it enacted by the authority aforeſaid, 
© that any perſon having right to any ſuch afhce, ſhall be 
e provided in one or other of the offices eſtabliſhed by this 
act, equal in value to what ey now enjoy, to hold for 
60 life, or in fee reſpectively, or have ſome other equiva- 
« lent recompence for the loſs of ſuch office.” ; 
At the time of the union, the.two clerks of Exchequer 
were Mr. Colin Mackenzie, and Mr. William Stuart. 
After the eſtabliſhment made by the 6th of Queen Rane 
cap. 26. took place, a new commiſſion was granted þ 
Crown to Mr, Mackenzie, appointing him clerk of the Nr , 
por with Mr. Tyas, an Engliſh lawyer, and another to 
r. Stuart, appointing him joint eqn, s remembrancer 
with Mr. Tarvar, who was alſo an Engliſh lawyer. Mr. 
Mackenzie, in his new commiſhon, was ſtyled Recordator 
magni rotuli, ſiue clericus pipe. In the ſubſequent commiſſi- 
on, the word * ingraſator was ſubſtituted for © recordator.” 
The former preſenter of ſignatures continued to. enjoy, the 
ſame office without a new commiſſion, and that ce {till 
ſubſiſts in Scotland. 
The clerk of the Pipe has no FanRjous A to che 
duty of the court of Exchequer as a court of Engliſh.law z 
the accounts which paſs through his hands are thoſe re- 


ating to the exciſe, cuſtoms, ſeizures, land-tax, and ſalt- 


tax. Theſe accounts are firſt enrolled by each of the re- 
membrancers, and then by the clerk: of the Pipe (1). 
There are not in the office of the latter any records prior 
to the Union. The property- roll is now kept 105 the W 8 
2 


"Count. for the petitioner. 


It is evident, from the words of the ſtatute eſtabliſhing 
the new court of Exchequer in Scotland, as well as from 
a compariſon between the functions of the clerk. of the 
Pipe, and of the former clerks of the Exchequer, that the 
office of clerk of the Pipe was created by the ſtatute. It is 
impoſſible to prove an analogy between this office, and that 
of any of the former clerks. It is ſuppoſed, that it will be 
laid to be the ſame with difator of the rolls; but if ſo, why 

| was 


(1) 6 Anne, cap. 26. Sect. 11. 
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was a new commiſſion thought neceſſary for Mr. Macken- 


zie, or for Mr. Stuart? There was no new commiſſion 
yen to the preſenter of the ſignatures, becauſe his of- 
ce continued under the new eſtabliſhment, 

If the clerk of the Pipe had any part of the department 
of any of the old officers, ſome records relating to that de- 
partment would ſtill remain in his cuſtody. But even if a 
diſtant reſemblance were to be traced between one of the 
old, and this new office, ſtill, as the former were in the 
gift of the Lord Regiſter, and this is appointed to by the 
Crown, it is new in that reſpect, and is therefore within 
both the words and the ſpirit of the diſqualifying clauſe of 
6th Anne, cap. 7. 122 | 


CovuNnsEL for the fitting member. 


The intention of the legiſlature, with regard to the diſ- 
qualifying clauſe, in the act of the 16th of Queen Anne, 
will be beſt known by tracing its hiſtory. 

Before the Revolution, there was no ſtatute by which 
the holder of any office was diſabled from ſitting in Parlia- 
ment. By the 12th and 13th of William the Third, cap. 2, 
called the act of ſettlement, it was provided, that after the 
limitation of the Crown to the Houſe of Brunſwick ſhould 
take effect, no perſon who ſhould hold an office or place of 
profit under the King, or ſhould receive a peuſion from the 
Crown, ſhould be capable of ſerving as a member of the 
Houſe of Commons (7). This proviſion was ſoon diſco- 
vered to be too rigid, It was perceived, that ſuch a gene- 
ral diſqualification 'of all officers appointed by the Crown, 
would be attended with the 8 inconvenience, by ex- 
cluding from the legiſlative body, thoſe men, who, from 
their abilities and experience, were beſt fitted for giving in- 
formation to the Houſe, relating to the different branches 
of the public buſineſs. Accordingly, in the 4th year of 


Queen Anne, a new act of ſettlement took its riſe in the 


Houſe of Lords, in which was inſerted a general repeal 
of the diſqualifying clauſe in the former. The Commons, 
unwilling to agree to this general repeal, . when 
the bill was ſent down to them, that particular offices ſhould 
be excepted, and the diſqualification remain as to all others. 
A conference enſued between the two Houſes, and a * 

e 


(7) * 3. 
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dle courſe was ſuggeſted by the Lords, and adopted; viz. 
0 


that all new offices, and certain old ones, to be ſpe ified in 
the act, ſhould diſqualify; and that all the other offices 


then exiſting ſhould be tenable with a ſeat in Parliament. 


The act accordingly paſſed (1), and the diſqualifying 
clauſe was penned in the very ſame terms with that of the 
ſubſequent ſtatute of the 6th of Queen Anne, cap. 7. 

The reaſons of the Lords for not agreeing to the amend- 
ment propoſed by the Commons, and for propoſing the 
plan which was adopted, are to be found in the xvth vol. 
of the Journals, and are to be conſidered as a parliamenta- 
ry explanation of the meaning of both the acts. The 6th 
reaſon is as follows, “ The amendment made by the Lords, 
« ſecures the kingdom againſt future exceſſes, in multi- 
« plying offices ( not neceſſary for the intereſt of the go- 
« vernment) upon any indirect account, by difabling all 
« who ſhall hereafter come into any new created, or erec- 
cc ted offices, from being elected, or from fitting or votin 
« as members of the Houſe of Commons (2).” From this 
it is very clear that the object was to exclude, not offices 
created by Parliament, which would not be preſumed capa- 
ble of indirect purpoſes in ſuch creation, but offices which 
the Crown might create without neceſſity, and with the 
diſguiſed intention of extending its influence. The ſtatute 
of the 4th of Queen Anne, having been made before the 
union, did not extend to Scotland, and, therefore, in the 
firſt Parliament of Great Britain, a clauſe was inſerted in 
the ſtatute of the 6th year of that reign, cap. 7. in the 
ſame words with the former, clearly for no other purpoſe 
but to carry the proviſion of the former to the other part of 
the united kingdom. It cannot, therefore, affect an office, 
which, ſo far from being created by the Crown for an in- 
direct purpoſe, was eſtabliſhed by Parliament, in conſe- 
quence of a ſolemn treaty between 'the two kingdoms. 

In 1730, in conſequence of an addreſs to the King, Mr. 
Frecker, of the treaſury, delivered into the Houſe a liſt of 
all the offices under the Crown, which had been erected 
ſince the 25th of October, 170: The object of the ar- 

„was to aſcertain what 

FFF 


(1) 4 Anne, __ 8. 
(2) Journal 11 Feb. 1705-6, vol. xv. p. 140. 
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peripns were diſqualified from ſitting in Parliament (3. 
hat lift conſiſts of five folio pages, but it contains only of- 
fices created by the Crown; and at the end of it, there are 


theſe words, All the offices or employments under the 
Crown in Scotland, were ſettled and eſtabliſhed in con- 
« ſequence of the union of the two kingdoms, which took 
cc — the 1ſt of May, 170), and it is humbly appre- 


cc. 


% count (4). 
This ſhows, that at that time, when the ſubject of diſ- 
qualifying offices was ſo much agitated, it was underſtood 
that thoſe created in conſequence of the treaty of union, 
were not of that ſort. If the Houſe had not thought ſo, 
they would have defired that ſuch offices ſhould be added to 
the liſt, 

What | has been hitherto ſaid, would apply to the office 
of the clerk of the Pipe, if it clearly were a new oſſice, 


ſince 1705. But that is not the caſe. The court of Ex- 


chequer had always two provinces; That of managing the 
revenue accounts, and that of judging revenue cauſes. 'This 
appears from a number of Scotch acts of Parliament, 
Iſt Parl. of Car. I, cap. 18, (which refers to one of James 
the Firſt of Scotland, on the ſame ſubjea) 1ſt Parl. of 
Car. II. cap. 59. 2d Parl. Car, II. cap. 12, 3d ſeſ. of 2d 
Parl. Car, Il, cap. 16. 'The court, therefore, eſtabliſhed 
after the union, was in ſubnance the ſame with the former. 
In a manuſcript treatiſe, aſcribed to Baron Scrope, and 
written in the reign of George the Second, the buſineſs of 
the court is ſaid to have been the ſame for 300 2 back. 
It had the ſame general functions; but, as the Engliſh law 
relating to the cuſtoms and exciſe was extended to Scotland, 
ſuch alterations were neceſſary, as might enable it to try 
and determine queſtions arifing on thoſe ſubjects, accord- 
ing to the law of England. The Engliſh names were adopt- 
ed both for the judges and officers of the court, and it was 
found expedient to have Engliſh gentlemen, converſant in 
that law, appointed to ſome of the offices. Accordingly, 
two Engliſh gentlemen were joined with the two clerks of 
the Exchequer, and for that purpoſe new joint commiſſions 
were neceſſary. | 2s 
e 


(3) 16 Feb. 1729-30, Journ. vol. xxi. p. 441. 
(4) Journ. vol. xxi. p. 525. 3 April, 1730. 


zended they were not deſigned to be included in this ac- 
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The court of Exchequer ought to be confideret as one 
great ancient office, new modelled, after the unien, and 
conſiſting of a number of members, who, after tflat era, 
received new names, and new powers. Is it them contend- 
ed, that new powers beſtowed wpon' an olck office, work a 
diſqualification? Would the Lord High Treafurer of Eng- 
land, if a commoner, be diſqualified from ſirting in Parla- 
ment, becauſe, fince 1705, to the former functfons of his 
office, are added thoſe of a member of the court of Exche- 
uer in Scotland? * e 

A ſuperadded falary, according to the ſpirit of the ſtatute 
of Queen Anne, might, with more reafon, be fuppofed to 
have that effect on an old office. But that this is not fo, 
was determined by the Houſe, n the cafe of Mr, Corbett, 
returned for the borough of Saltaſh in 1739. 


The 20th February, 1739-40, a motion being made, 
e and the queſtion' put, that Mr. Speaker do iſfue his war- 
er want to the clerk of the crown, to make out a' new writ 
„for a burgeſs, to ſerve in this prefent Parliament, for 
* the borough of Saltaſh, in the county of Cornwall, in 
* the room of Thomas Corbett, Eſq. who hath accepted 
e of a ſalary of 200l. per annum, by his Majeſty's royal 
„ fign manual, dated the 14th of Auguſt, 1759, as ſecre- 
ce tary to the court of affiſtants, for relief of poor widows . 
e of commiſſion and warrant officers, of the royal navy, 
&« eſtabliſhed by virtue of a commiſhon, under the grear 
4e ſeal, bearing date the joth of Auguſt, 1732.“ 
It paſſed in the negative, on a divifion, 223 to 132 (5). 
| Great ſtreſs is laid upon the difference in the appointment 
to the clerkſhips in the Exchequer before and firice the uni- 
on. But, in the firſt place, it is not clear but that the King 
might, when he choſe, appoint to thofe offices before the 
union. We learn from Lord Fountainhall, that in the 
commiſſion of Lord High Treaſurer of Scotland, granted to 
the Duke of Queenſberry in 1682, the power of appoint- 
ing the clerks in the er was tr to him. And 
the ſame author adds, that formerly the King ufed to ap- 
point them (6). FE | 
In the ſecond place, an old office, by coming to be in 
the appointment of the Crown, does not, on that account, 
1 incapa- 


) Journ. vol. xxiii. p. 473. col. 1, 2. 
IJ 


(s : 
(6) Vol. 1. p. 156. 
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micapacitate from being choſen and fitting in Parliament. 
Before the rebellion in 1745, the office of high ſheriff in 
Seotland was hereditary, and every high ſheriff appointed 
is own deputy. - Soon after that epoch, by a ſtatute of the 
oth of George the Second, cap. 43, the hereditarycheriff- 
doms were abotiffied,” and the appointment both of high 
ſheriffs and of ſheriffs depute veſted in the Crown (B). 
Fhe judicial authority, formerly exerciſed by the high 


ſheriffs, was given to the deputes. Yet the legiſlature did 


not think that either their new powers, or the circumſtance 
of their being now appointed by the Crown, brought them 
within the meaning of the ſtatute of the 6th of Queen 
Anne. When it was found expedient to render them in- 
2 ferving in Parliament, an expreſs provifion in a 
ſequent ſtatute was neceſſary for that . 28 
After what has been ſaid, it will not be thought neceſ- 
ſary to afcertain with accuracy, hat the functions of any 
of the Clerks in the Court of Exchequer before the nnion 
are, which are now exercifed by the clerk of the Pipe. 
At this diſtance of time it is very difficult to trace all rhe 
duties, peculiar to the different cleths under the old eſta- 
bliſhmetit. The reſpective accounts in each different de- 
partment ſeem to have been enrolled only in that depart- 
ment. The clerk of the Pipe, who now enrolls all the ac- 
counts after the two remembrancers, and is thereby a check 
upon them, does, in that reſpect, the duty of all the for- 
mer clerks. From the reſemblance of the names of dicta- 
tor of the rolls, and #grofſator magni rotuli, it is probable, 
if the nature of the duties of the dictator of the rolls were 
better known, that we ſhould find that they correſpond 
with thoſe of the clerk of the Pipe. | 
If the law on the preſent s were doubtful, ufage, 
the beſt interpreter of doubtful laws, is ſtrongly in favour 
of tlie ſitting member. From the 6th of Queen Anne, 
down to the preſent time, both clerks of the Pipe and re- 
membrancers of the Exchequer, (and if the former had 
been within the meaning of the ſtatute, the latter muſt 


have been fo likewiſe), have been returned, and have ſat 


in Parliament. William Stuart, the firft King's remem- 
brancer, was elected and returned in 1713 for the diſtrict 
of Inverneſs, Nairn, Forres, and Fortroſe, and ſtyled Sw 


(1) 21 Geo. Il. cap. 19. $11, 
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the return, William Stuart, remembrancer of the Exche- 
quer. In 1747 Andrew Fletcher, junior, of Saltown, then 
clerk of the Pipe, was elected and returned for the diſtrict 
which is the ſubject of the preſent conteſt. In 1754, John 
Stuart,gof Caſtle-Stuart, who had ſucceeded Fletcher in the 
office of clerk of the Pipe, was re- elected for the place 
which he repreſented when he accepted of the office,” In 
the return he alſo, was particularly deſcribed as clerk of the 
Pipe. (c The returns in the inſtances juſt ſtated were 
given in evidence.) 2 

In 1769 there was a conteſt for this very diſtrict of bo- 
roughs, between Mr. Warrender, King's Remembrancer, 
and Mr. Ogilvie. The former was returned, and a petition 
was preſented againſt him, but there was no objection ta- 
ken to his eligibility, although one of the counſel for the, 
preſent petitioner was one of the delegates who on that 
occafion had voted for Ogilvie. The doctrine which he 
now. maintains is ſuch a novelty, as never to have been 
heard of in Scotland fx years ago. | PRE 
lf any members of the court of Exchequer in Scotland, 
ynder the new eſtabliſhment, were diſqualified by the 6th 
of Queen Anne, the Barons themſelves muſt have been ſo. 
But, before the ſtatute of the 7th of George the Second, 
cap. 16. by which they and the Lords of Seſſion were ex- 
preſsly diſqualified, there are two inſtances of their fitting 
in Parliament; thoſe of Baron Scrope and Baron Miller. 
In 1727, the latter had heen a candidate for the borough of 
Petersfield, together with Mr. Taylor, who was returned. 
Baron Miller petitioned the Reus The Committee of 
elections, the petition haying been referred to them, re- 

rted in favour of Taylor, though not on the ground of 
Miller's ſuppoſed incapacity.—It would ſeem that that 
point was not ſtarted in the Committee, But the Houſe: 
diſagreed from the reſolution of the Committee. When a 
motion was made, and the queſtion propoſed, that Miller 
was duly elected, the 19th article of the treaty of union, 
and the 25th ſect. of the 6th of Queen Anne, were read, 
ſo that then his eligibility was queſtioned; yet it was reſolved, 
9 May, 1727, that he was duly elected (1). 


CoUNSEL 
(1) Journ. vol. xx. p. 861. col. 2. 
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Counser, for the petitioner, in reply. 


The ſtatiites of the 12th and 13th of William the Third, 
and of the 4th of Queen Anne, have nothing to do with 
the preſent queſtion. As to what paſſed in the two Houſes 
on occaſion of the latter, that could have been of no weight, 
if the queſtion had ariſen on that very ſtatute, ſince, in 
conſtruing laws, a court of juſtice muſt not be led from 
the plain meaning of the words, by what they may gueſs 
concerning the hiſtory, of the law. RET, 

According to the doctrine of the counſel for the ſitting 
member, the ſtatute of the 6th of Queen Anne is to be 
conſtrued as if after the words « created or erected,“ there 
had followed theſe words, * by the royal authority.” But 
po ſuch reſtrictive conſtruction is authorized by any thing 
in the ai or by any deciſion of the Houſe upon it. 
In the liſt delivered into the Houſe, in 1730, there are of- 
fices created by Parliament; for inſtance, the office of the 
commiſſioners for hackney coaches. Mr. Frecker's opinion 
of the meaning of the orders given to him, can ſurely be 
of no conſequence in the interpretation of an act of Parlia- 


ment. The object of the ſtatute was to prevent the influ- 


ence of the Crown. That influence is equally great over a 
rſon holding an office in the gift of the Crown, whether 
his office was originally created hy the royal prerogative or 
by act of Parliament. | 
The circumſtance related by Lord Fountainhall concern- 
ing the Duke of N commiſſion, only proves 
that the Crown, on that occaſion, had encraached on the 
rights of the ſubject. His book furniſhes many inſtances of 
the ſame ſort in thoſe times. As to the caſe of the ſheriff*s 
depute, their's cannot be conſidered as a new office z for 
the King, by the ſtatute of the 20th of George the Second, 
had all the powers of the hereditary ſherifls veſted in him, 
and therefore, of courſe, came to name the deputies, as 


being as it were high ſheriff in every county in the kingdom. 


The caſe of Mr. Corbett has no analogy to the preſent. 
The caſe of Baron Scrope can prove nothing, as it paſſed 


ſub filentio. That of Baron Miller happened in factious | 


times. The diſqualifying clauſe in the ſtatute of the 5th 
of George the Second was probably inſerted, as far as re- 
gards the Barons of the Exchequer, to declare the law, and 


prevent 
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for Sir Alexander Gilmour. The commiſſions of tho 


PP 


appear to have beef any oppoſition. Theſe, therefore, are 
is caſes which paſſed /ub filentio. It cannot be contended, 


5 4 17 


the rolls, certainly did not exiſt in Scotland before the uni- 


on. The thing and the name both were taken from the 
court of Exchequer in England, where the clerk of the 
Pipe is alſo ſtyled ingreſſator magni rotuli, | i 
hey denied that the manuſcript referred to by the 
counſel for the fitting member was written by Baron Scrope, 
and ſaid that it is of no authority, and is never quoted in 
the court. 5 | 

The Committee, after deliberation, informed the coun- 
ſel that they were of opinion, 1 

That the Hon. John Maitland was eligible to ſerve in 
c Parliament, notwithſtanding his being in poſſeſſion of 


% the office of clerk of the Pipe in the Exchequer of Scot- 
"ON land, at the time of his election.“ 


The firſt queſtion being decided in favour of the ſitting 
member, it now became neceſſary for the counſel on the 
part of the petitioners to endeavour to ſhow that he had not 
the majority of legal votes. | | 

Of the five delegates who produced commiſſions at the 
election, three voted for the fitting member, and = two 

e de- 
legates, whoſe votes were objected to, were authenticated 
in the manner preſcribed by the ſtatute of 16 Geo. II. cap. 


T1. § 30. ſo that, by the expreſs proviſion of that _— 
the 
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the clerk of the preſiding borough, who is clerk of the 
election meeting, and returning officer, was bound to 
ceive their vates. Various objections were made at the 
election to. the delegates for „ and Jedburgh. 
On the ſuppoſition that there was no legal delegate for Jed- 
burgh, the right of preſidency., devolved on Hunbar, and, 
on that grounds the delegate, go Dunbar gave his his calling 
vote in favour of Sir Alexander mpg 

If the delegates for Haddington and 3 were bot 
illegal, Sir Alexander Gilmour had two legal votes 
Mr. Maitland only one. if only. the, delegate for, Teaburgh 
was illegal, the voices were two, and 4wo, and the caſting 
vote of the delegate who in ſuch caſe had the Tight to to ꝓre⸗ 
fide, was given fgr Sir Algxander Gilmour. 72 that, on 


either ſuppoſition, he would be entitled to i to be 2 20 | 


elected. di eit en e wut 

By the gth ſeftion of the Natixe of, the 2nd 
the Second, cap. 24, it is enacted, «Phat — 80 ow: 
« ſhall be openly read at the annual eion of magiſtrates 
c and town counſellors for every borough, within that. part 


c of Great Britaing called Scotland.” 


This proviſion was not complied with at at the laſt annual | 


Jection of eee een, either at Hadding- 
fon or Jedburgh.. + . 

The counſel for the petitioners —.— That tbiee en 
rendered the election of the magiſtrates, and conſequently 
their election of delegates, void. That as no particular 
perſon is fixed upon by the ſtatute, for reading it at ſuch 
annual elections, who might be indictable if he neglected 
that part of his duty, the diſobedience of the poſitive com- 
mand of the ſtatute cannot be puniſhed in any other way, 
but by ſetting aſide the whole proceedings at the election 
where it is not complied with. That, to give any ſubſtay- 
tial effect to this part of the law, it muſt be ood that 
ſuch was the intention of the legiſlature. 

The counſel for the ſitting members inſiſted, 

That this proviſion of the ſtatute was only direftory, and 
they proved that it is not uſual to comply with it unleſs 
ſome member of the meeting deſire it, which Was not done 
cither at Haddington or Jedburgh. ' 

der The counſel for the en, in their reply, 
ſeemed to abandon this point. BY, 
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No other odjection was made to the delegate for Had- 
dingron. | 

The laſt election of nngiſitaces bad ound hee for Jed- 
burgh, was objected to on two other grounds. ey 
ad 4 departure from the ett of the borough, 

The counſel for the fitting member contended, that the 
Continictee were not competent to go into thoſe queſtions. 
e was a ſort of ou to the juriſdiction. T hey argued as 
oo . 

Before the union the Parliament of Scotland had never 
made any proviſion, concerning queſtions ariſing on the 
election of the magiſtrates and counſellors of the royal bo- 
roughs, but left ary conteſt which happened on that ſub- 
ject, to the conven Sip of boroughs, or the n; courſe 
of common law, © © 

The ficſt Britiſh ſtatute, where the election of thoſe ma- 
81 and counſellors is, mentioned, is that of the 7th of 
o. Ii cap. 16. By the 5th ſection of char ſtatute, „It 
Ks is declared and enacted 75 be lawful for any magiſtrate 
4 or toanfellor of a borough who apprehends an wrong 

was done at any annual election, to bring his action be- 
bs fore the court of ſeſſion in Scotland, for rectifying ſuch 
© abuſe, or for making void the whole election (if Megalh 
4 only within the. ſpace of eight weeks iter ſuch election 

over.“ 

By the i6th of George the Second; cap. 11. ſect. 24. the 

right of complaining was extended to the conſtituent mem- 
bers of any meeting for, or previous to, any election of 
magiſtrates or counſellors; and the limitation in point of 
time was made two kalendar months inſtead of Aer 
weeks. 
The preſent betten are not within the Jeſeription 
of the perſons entitled to complain under either of the two 
ſtatutes. They could not therefore have complained to the 
court of ſeſſion, whoſe juriſdiction is unqueſtionable, and 
ſurely their complaint is not competent before this Com- 
mittee, which at moſt can only have a concurrent and co- 
extenſive juriſdiction with that court. 

If, in any caſe, ſuch a complaint can be heard, by a 
Committee of the Houſe of Commons, it can only be where 
application has been previouſly made to the court of ſeſſion, 


within the time limited by the act of Parliament; and that 
has 


/ 
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has not been done in the preſent inſtance (1). (c It ap- 
peared that a complaint had been lodged with the court of 
ſeſſion, within the two months, on the ground of the ſta» 
tute of 2 Geo. II. cap. 24. not having been read; but there 
was no mention in that complaint of the ſuppoſed departure 
from the /ett of the borough, and the complainant had not 
proceeded in the cauſe, nor ſerved any warrant on the 
magiſtrates). , | | 


CIR 7 N 12 
Couds E for the petitioners, b 


It appears by the ſtatutes which have been cited by the 
counſel on the other ſide, that neither a candidate, nor any 
member of another borough in the ſame diſtriẽt, can com- 
plain of the undue election of magiſtrates and counſellors 
for a borough in Scotland, to the court of ſeſſion. Vet, 
ſurely, this is a matter in which they are deeply intereſted, 
as it may materially affect the choice of the repreſentative in 
Parliament. Wherever there may be an injury, the law 
will always provide a remedy; and if the preſent petitioners 
have reaſon to think, that they have been injured in a caſe 
where they cannot receive redreſs in any other tribunal, 
this Committee is on that account more particularly bound 
to hear their complaint. The direct queſtion which is now 
propoſed for the deciſion of the Committee is, whether the 
delegate for Jedburgh was legally choſen, and they are the 
only court competent to that queſtion. But if the legality 
of the choice of the annual magiſtrates comes to be contro- 
verted, ſo as that muſt be determined before the legality of 
the choice of a del can be decided, there cannot be a 
doubt of the right of the Committee to decide that prelimi- 
nary point. It is an incontrovertible maxim, that wherever 
a court has a right to decide on any point, that court may 
firſt enquire into, and determine, ſuch preliminary queſti- 
ons as are neceſſary to the ultimate determination. 

If a previous complaint to the court of ſeſſion were ne- 
ceſſary (which it certainly is not), ſuch a complaint has 
been made ; and it ſurely was not neceflary, in that com- 
plaint, to enter into all the objeCtions to which the election 
of the magiſtrates was liable. No advantage can be taken 
of the complainant's not having proceeded il that cauſe, 

| and 


| (1) See the caſe of Clackmannon, /upra, p. 171. 
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and not having ſerved the parties complained. of with a 
warrant, fihce the time allowed by 1 of r- 
that purpoſe is not yet elapſed. .. | 
'The Committee detenmined 1 (without clears | 
ing the court) that the -countel for the. \petitionas mould 
ceed. 


7 — 
The election of 8 for the borough.of Jedburgh 
had been ſet aſide by the court of ſeſſion, in 1367, an the 
ound of bribery; ſo that the corporation was in a manner 


diffolved ; and it continurd in that ſtate till July, 1774, 


when it was revived by a poll- election. The firſt annual 
election, after this revival of the Goratgh, was that now 
complained of. 


The caunfel for he peritimvchs ſtated, «that the. laſt elece 
tion of magiſtrates was produced by the influence of the 


fame bribery and corruption which had octaſoned the for- 
mer judgment of reduction, and: they ere going to produce 
evidence of that bribery, but the Committee reſolved not 
to hear any evidence of bribery, unleſs what could be ſnewu 
to have taken place, with an immediate daſign to influence 
the election under their conſideration. Upon this the 
counſel for the petitioner abandoned the point of bribery, 
and the only queſtion hich mon- remained c be n 
1 

-Whorher, at the laft * Wied of eee 
town counſellors for Jedburgh, there had been ſuch a. de- 
parture from the t of che orwvgh: as utas Luſhciantzo Vis 
nate and annul the election? 

Phe conſtitution of a royal berdugh in Seottayd, by 
which the mode bf eleQing 4 its anmaal-magiſtracy'is.regu+ 
Jated, is eglled the ſert of the 3 Phe origin of: thoſe 
ſerts is not known. They are thought to be derived frum 
ancient oharters which are now loſt; but uſage, in the pro- 
prefs of time, has probably occuGoted many dens 
from the tfirſt forms prefcribed by the charters. 
After the union, the magiſtrates and counſellors: (Abo 
ſormerly elected the repreſentative of their barough in the 
Scotch Parliament) came to be the electors of the delegate; 
ant as it was ſoon foreſeen that it would be very neceſſary:to 
aſcertain the mode of chooſing the magiſtrates and coun - 
ſellors in the different boroughs, the convention of bo- 
roughs, in 1709, ordered an account of the ſetts of each 
borough to be tranſmitted to them, which Was 5 


2 done, 
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done, a and they were inſerted in their books. Tha ſett of 


every borough is_likewiſe preſerved in the corporation- 


books of that borough. | 
The following is an exact copy of the ſett of Jedburgh, 


* G 


and produced by him to the Committee. 


as extracted from the corporation- books by the town-clerk, 


SETT of the Burgh of JEDBURGH:. 


d upun the mayiſtracy bt councel except the four conntel 
e e 


being ſo choſen and elected, the eight deacons are re- 
moved from the councel table, and being removed, the 
old and new councel elects four of theſe to be upon the 
councel for the enſuing year. Thereafter the old and 
© new councel is all removed, except the magiſtrats, dean 
„of gild, and treaſurer, who puts out four of the old 


„% councel, and takes in four of the new councel in their 


room. Thereafter the eight trades conveens, and choiſes 
one of the four councel deacons to be their conveener. 
Vor. II. 6 „„ This 
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& This is a true ſett of the burgh of Jedburgh, extracted 


L furth of the records thereof. By 


wa Io. AlxsE IE.“ 


A 


lt appeared from the witneſſes that, by the uſage of the 
place, the manner of leeting the deacons is this. 
The eight old deacons give in eight liſts or leets, each 
containing the names of three freemen of the reſpective 
eight companies or trades. The leets being approved of 
by the old council, are returned to the deacons, who, with 
their reſpective trades, elect one out of each, to be the 
deacon of that trade for the enſuing year. The eleven new 
counſellors are choſen by the old council before the leeting 
of the deacons, and are called day counſellors. 5. 
The words ( out of the two and twenty,” in the ſett, 
dre ſuperfluous, and only perplex the ſenſe. The meaning 
of them is, that out of the twenty-two counſellors whic 
make part of the forty, (which are called the long council) 
there are eleven new ones. bee ge id Ke © 
The material evidence on this part of the caſe conſiſted 
of the minutes of the laſt election, the co ration-books 
Jedburgh,. and the parole teſtimony of Mr. Ainſlie, 
joint town-clerk, of Jedburgh with one Fair, and of Bailie 
Anderſon, one of the magiſtrates. An objection was taken 
to the admiſſibility of the latter, but over-rule ct. 
lt appeared, . that, at the laſt election, the firſt meeti 
was on the 28th of September, and the election of Kd 
trates on the 2gth; but that the. laſt ſtep, viz. the ſtriking 
off the four old counſellors, and chooſing the four new 
ones, which is called purging the council, did not take place 
till the gth of October, which was after the precept for the 
election of a delegate had been received, and the day before 
the council met for appointing a peremptory day for choo- 
{ing the delegate. The minutes of the agth, were written 
by Ainſlie, and one Bailie Brown his deputy. But the ac- 
count of the purging the counſel was written by the other 
joint clerk's deputy, and this was carried on without a new 
date, in this manner, © Thereafter, &c.” From the 29th, 
the books continued in the hands of Fair, till they were de- 
_ tivered up in conſequence of the Speaker's warrant. 
An attempt was made to ſhow that leaves had been torn 
both out of the original minutes, and the book into which 
they are tranſcribed, with a fraudulent intention with re- 


gard 
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to the day when the purging happened; but nothin 

p 8 ſort was proved. On To 2 5c the entry of * 

purging of the council by Fair's deputy, who was in the in- 

tereſt of the fitting member, was, continued on the very 

ſame page where Xinllic had finiſhed the account of what 
was done on the 29th. "|__ . 

It'was alſo ſhown, with a view to prove fraud, that, in 

the draught of the minutes for the election of a delegate, 

the name of Hogg was inſerted before the election began. 

Ainſlie, who was called on the part of the petitioners, 


faid; That he had never acted as clerk at any annual electi- 


on of magiſtrates and counſellors, but at the laſt, and at 
that in 1767, which has been mentioned to have been re- 
duced by a judgment of the court of ſeſſion. That on 
that occaſion, the purging of the Touncil had taken place 
ſome days after the election, and that it was entered in the 


books immediately after the entry of the election of magiſ- 
trates, in the ſame manner as was done on the preſent oc- 


caſion, without any particular date. That there was no ob- 
jection taken to that election on the ground of a deviation 
from the ſett. That, ſince the laſt election, although it 
had been much the ſubject of converſation at Jedburgh, he 
had never heard à ſuggeſtion in the borough, that the pur- 
ging the council after the 29th of September was contrary 
to the conſtitution of the place. 5 | 
Bailie Anderſon, who was called by the counſel for the 
fitting member ſaid, 'That he was choſen a counſellor in 
1751, and a magiſtrate in 1752. That he had often aſſiſted 
at purging the council, and never knew of its being pur- 
ged the ſame day with the election of the magiſtrates, but 
always ſome days afterwards, That it is- cuſtomary for the 
magiſtrates to go to church, to hold a court, and to do ſe- 
veral corporate acts (which he ſpecified), after their elec- 
tion, and before the purging of the council. Vet, that in 
all the inſtances within his knowledge, the entries in the 


books had been as on the preſent occaſion, without any 


ſpecial date prefixed. to the account of the purging the 

council. F 222 
It appeared from the inſpection of the books, as far back 
as they go, that the entries purported, that the elections 
had been begun and completed between the 29th and 23d 
of September, except In the year 1752, when the mow 
2 yle 
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ſtyle was introduced; In that wo the firſt meeting was 
on the 4th, and the ſecond on t e 5th of October. Mk, 


| "CounsEr for the petitioners _ 
The ſett of a borough in Scotland, as contained in the 
convention-books, is binding, and a departure from it vi- 
tiates the election; in the * manner as in England, be 
fore the ſtatute of the x1th of George I. cap. 4. an elec- 
tion of magiſtrates was not good, unleſs it was holden on 
the day preſcribed by the conſtitution of the borough (1). 
| This is the law in Scotland, even in cafes: where there 
Was no fault in the electors. In the year 1745, the rebels 
being in poſſeſſion of Edinburgh, Aberdeen, and other bo- 
— oh at the time when the annual elections, by the con- 
ſtitutions of thoſe places, ſhould have taken place, they 
could not be holden at that time; and the ſituation of the 
boroughs being referred to Sir Dudley Ryder, Lord Preſ- 
tongrange, and Mr. Murray, they reported, that they were 
ipſo: facto reduced, and could only be reſtored by the King's 


warrant. . 7 
Cost for the ſitting member. 


The ſetts, as tranſmitted to the convention in 1709, were 
nothing but a ſort of hiſtory of the uſual mode of election 
in the different boroughs, ſuch as practice had introduced, 
and, being produced merely by uſage,” they may be repeal- 
ed by ſubſequent uſage. It would be ſtrange if this were 
not ſo, in a country where a continued deviation for 2 
length of time can repeal even an act of Parliament. . 
But, in the preſent caſe, the terms of the ſett have not 
been departed from. ** Thereafte#* does not neceſſarily 
mean on a ſubſequent part of the ſame day; and the word 
r ordinarily”* certainly is not ſynonimous to © always”. . 
- If the ſenſe of the word «© thereafter”? is doubtful, it muſt 
de explained by the practice in the borough, and it has been 
proved that the practice is to purge the council ſome days 
after the election of magiſtrates. | | 

On the 29th of September every ons of thoſe were in the 
council who were to continue fo during the year, and made 
part of the 40 who compoſe hat is ca led the long 8 


(1) Vide ſuſ 1a, p. 20. 


5 * 
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If there had been no purging till the election of the dele- 
gate, all the 40 might have voted at that election (2). The 
purging is not conſidered,” in any borough, as an eſſential 
rt of the election. In ſome boroughs weeks intervene 
ween the election of "magiſtrates and the purging. In 
ſome; the right of purging is annexed to ſome eſtate in the 
neighbourhood. * Can it be ſuppoſed that the neglect of 
the proprietor of ſuch an eſtate to purge the council would 
vitiate the whole election, and diſſolve the corporation? 
The caſes which happened in the time of the rebellion 
do not apply. In thoſe caſes, the year was elapſed, and, 
the annual magiſtrates being gone, there was no body in the 
borough entitled to make the ne election; but, in the pre- 
ſent inſtanoe, the new eouneil and magiſtrates had been 
elected within the year, ſo that there were perſons exiſting 
competent to purge the council. 3 | 
Suppoſe the purging, in the preſent caſe, to have been 
void, that cannqt affect the election of the magiſtrates, for 
that was completed within the time ſpeciſied in the ſett. 
The utmoſt the court of ſeſſion would do, in ſuch a caſe, 
would be to make a partial reduction of the counſellors ille- 
gally choſen. Thus, in the caſe of Brechin, which hap- 
pened laſt year, the election of ſive deacons was ſet aſide 
1 illegal, but that of the other magiſtrates continued in 


orce. 
When the ſett of a borough has been departed from, and 
the election complained of on that ground, the court of 
ſeſſion has refuſed to reduce the election, and has directed 
the complaint to be changed to an action of declarator, by 
which the mode preſcribed by the ſett might be declared 
and reſtored (3). "it | nt, 

What is contended for, on the part of the petitioners, 
would put it in the power of ſeven perſons,” who in this 
borough have the right of purging the council, to avoid the 
election of all the other members, and thereby reduce the 
borough, by agreeing among themſelves not to exerciſe their 
right, within the time beyond which it is ſaid that it can- 
not be legally exerciſed. | 

If the election of all the magiſtrates and counſellors had 
been void, yet, while they were de facto poſſeſſed of their 


offices, their election of a delegate is void, for, by the *. 
0 


(2) Were. (3) Quere. 


230 CA NE NN.. ; 
of Scotland, the acts of a magiſtrate. are good, while he is 
in his office, although his election may afterwards be deter- 
mined to have been illegal. This is laid down in Macdow- 
al's Inſtitutes, vol. i. p. 406. It was ſo in the civil law, 
gn which the Scotch law is in a great meaſure founded (C). 
The counſel for the n reply, ſtill inſiſted, 
That the ſett of a bo is ſo binding, that the departure 
from it, in any circumſtances, avoids the whole election, 
and they cited the caſe of this very borough of Jedburgh in 
the Houſe of Lords, 14 April, 1738, to prove that doc- 
trine; the Marquis of Lothian, and — appellants, 
againſt John Haſwell, and others, reſpondents (4). ' 
They denied that the acts of de facto magiſtrates, unleſs 
they be merely miniſterial, ; are good, which, they ſaid the 
election of a delegate is not. They ſaid, that the word 
tc ordinarily * in the ſett was uſed in the ſenſe of *:cuftomari- 
%, i. e. according to the cuſtom of the place. 
he counſel For the ſitting member denied that the 
caſe of Jedburgh in 1738 authorized the inference drawn 
5 2 it, or that it could apply in any reſpect to the preſent 
Caule. | 43 406 M1 
On . the 8th of May, the Committee, by their 
Chairman, informed the Houſe, that they bad determined, 
That the ſitting member was duly elected (5). 
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P AGE,208 (A). The perſon who diew heſe petitions ſeems 
not to have been aware that any diſtinction had ever been taken, 
between offices which diſqualify from /tting - in Parliament, and 
thoſe which diſqualif/ from being eletrd. Vide ſupra, Caſe of 
Milborne Port, vol. 1. p. 72. Note (H). 1 
P. 217 (B). By the ſtatute of 20 Geo. II. cap. 43. all ſhe- 
riffſhips, and ſtewartries, of diſtricts, being parts only of ſhires 
or counties, were extiuguiſhed; and their juriſdictions veſted in 
the court of ſeſſion, $.1. f 3. All other ſheriffſhips and ſtew- 
artries, not extinguiſhed, and poſſeſſed by ſubjects in inheritance 
or for life, were reſumed, and annexed to the Crown, F 4. 
And it was enacted that the King ſhould not grant thoſe offices 
to any. perſon, for à longer term than a. year, $ 5. All high 
meriffs and ftewards were rendered incapable of acting as judęer 
within their ſhires or ſtewartries, 4 30. By "this means thoſe 
offices became merely nominal; apd, although the King” ſtiH 
has the power of granting them for the term of a year; I be- 
lieve, ſinge the ſtatute ay, no high ſheriff of ſteward has been 
appointed in Scotland. King is, a5 it were, high ſheriff 
and ſteward of each ſhire and ſtewartry, and the Pee and 
miniſterial functions are performed by the depute and ſubſtitute. 
P. 220, (C). Macdowal u the age referred to, quotes 


no authority but Viner and Juſtinian, and ſeems only to mean 
to ſtate what the law of, Fagland and the civil law hotd, concern- 
ing the acts of officers ge faga.,., j 1...» - 
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APERBROTHICE Sc. caſe of, in 1748, 183, * 


Abercromꝭy, Ralph, Eſq. fitting member in caſe 

4 Clackmannan, 167. ? Deterniliied br duly 0 fk 

ms, 38, 39, 5 ft 8, 59, 61, 63, 161, 1 2 164. 
Ayleſbury, caſe of, in 1696 ind 1699 699, . X 8 
Banbury, caſe of, 19. 
Beafarg, CAE of, 8 Lat 1 of wks of bt 
of e ection there, 36. Neſolutions of the Committee exp a- 
11 pc ET. 

edford's charity, ice Charity, - 
Bred, oy 5 16, 17. | A 

lake,” Sir Patric tioner in the of u Y "Y 
a termined to be A ee #6 cake 0 rr f 
Boroughs in Scotland. liſt of, according to the Aue. of — 

pretidency, 104 to 106. polgae for, vide D | 
Boſton, caſe of, in 1628. 122, * i= Jy 
Bribery, 68, 32, 3. 85, 17555 8 
Bridport, caſe of, in 1628. 125. 15 1762 762. 142, 143. 


** els, queſtion if neceſl; * be one in order to 
An — 


of Scotch boroughs, 97, 98 700 to 10 Held not 
to be neceſſary, 103; 104. fl F 


Burge/s, or Burgenſis, Tenſe' of the word jn* charters and returns, 


114. 


: Borges non-refident, queſtion whether they may vote in Bed- 


ford, 36 to 41. Determined that they may, 45. Honorary, 

veftion if there can be ſuch in Bedford, 41, 44. Held that 

ere may, 45, 46. Petition to the Houſe of Common; 

| the creation of them there, 62. Queſtion whether 

t ey can vote in Sudbury, 68, 7 3 Have no corporate rights 

in Scotcn boroughs, 100, 

William, Eg. petitioner in the caſe of Haſlemere, 155. 
"Determined not. duly elected, 166, 

Burrell, 


1. N. D E X, 
_ Burrell, Sir Merrick, one of the fitting members in the caſe.of 


1 Determined to be dul elected, 166. 
1 G; H called in Cork, does not Uiſqua- 


& 404. , 10 D 4 a 24 2. 20 22 » f * , (I 


chat, Daniel, vhs, enger in the caſe of Lanerk, 179. 

termined not aul) elected, 189. 

Carmarthen, Marquis of, one of the Gtting members in the 
caſe of Helleſton, 1. Determined not * 25. Caſe 


of, in 1 21 | 
Certificate 4 not of Uibhualited, 54. 5 56. N 1 
Charity, Hap s, in Bedford, nature of, 46 to * Queſtion 
"whether it, diſqualifies, 46 to 54. Determine that it does 
_ 85 ae i in ee diſquaſſhies, 52. Nature 
Kendrick & eading, "diſqualifies; "if received 
wichen two 2. Hauef's, in B „ nature of, 5 865 
Does not Kanal ualify, Ty " Welborn's s, in Bedford, nature of, 
Does Zitate, i, 6j Smith's, : in Surrey, 8 if it "die 
qualifies, 1925 164. Vid. B ye-monty. 
Charter of Hetil. of 125 Eliz. and 16 Car, I. Ix 
one in 1774, 6, 7 ort of the / an ollie 
General concerning, of "7 Return under the old charter de- 
9 : the Te ol wn 25, 26. _ r 
efter of, in 1747-8. ation 
Ka el election e. * N * 
Chippenham, caſe of, in 1692. 263, 204: 
Cirenceſter, caſe of, in 1624. 114. In 3 . 
Clackmannan county, Cast of, 167, 178. In 
Clerk of the Pipe, in Scotland, * diſ ualified from bong des, 
ed or fitting in Parliament, 2 Ge 
Colebefer e of the mayor nd Sap moradty of, . Seaber, 1 
The King againſt the mayor and aldermey of, of, in 1774. 185 
29, 3%, 122, 141. Cafe of, in 1628. ty 18, 22, 29. 
Committee for Haſlemere, adjourns during the Eaſter war” ow 
on application to, and leave from, the Houſe, 166. 
Commonalty, or Communitas, 2 the word in charters and 
Nn 135, 1-8, 140 
Coote, & ir Eyre RE 'of the fins — in the caſe of Poole, 
110. Dalerhined to be duly elected, 140. 
Corporation, what, 15. Queſtion if diſſolved by the loſs of an 


integral part, 10, 13, 14, 18, 19, 31, 23, 24s 5 
Wan e d bs 


privil eges are 
done or N by, 29 
Coventry, reſolution . the right of election there, 49. 
Creſpigay, Philip Champion, Eſq. one of the fitting — 
in Leun of Sudbury, 64. Determined wot duly ene. 86. 


D. Daſbausoa, 


—1＋ a 3 
N 1 * 5 E X. 
Tan 8 Fg 6 * In D. T1 8 8 


prong, Henry Watkia, xy, petitiondr ie att ths 

WN 88. eee to 1 pee elected, 103. * | 

Delegates for · Scoteh e method of electing them, gi to to 
— Their powers ee ok Qucſtion whether a delegate can 
3 and another be W 9% 7 . 8 to 


Dantes, ſee Ref 4 5 24.1 be . 

Deſuerude, 101, 108. | 48s 

„ „ 3A by offices of pri under the coal created fince 
25 1705, 

eee An. Bk e of the x itting members in the * 
of St. Ives, 1 > arr Fe e If 

| Durban, caſe of, 12. 18. 


Edinbargb, caſe of, i in 1711. 102, ny - 
for counties, to holden at the pcs wile” 1000 for 
4© years paſt, 95. Queſtion, cneeriiing the common law 
right of, in boroughs, 2 te, 135: See Poll-eliion, _ 
Erfeine, James e r in te caſe of Clack- 
mannan, 167. we 5 5 not duly electe], 74. 
1 queſtions of, 79, 80, 84, 116, 117, 133, 134. 150, 
I, 5 184, 187, 194: 
Bu. „ court of, in Scotland, conſtitution of, before the | 
= "oh 212, 218, Article i in e of union n, 
215. | 5 


Extent, old, in Scotland, what, $9 : 


9 Thomas, Eig. one 700 the ing members in the 
caſe of Sudbury, 64. Determined not dbly elected, 86. 
Fox, Hon. Char harles James, . petitioner in the caſe of Pogle, 110. 


' Determined not duly ein 140. 
Gilmour, Sir Alexander, petitioner in the caſe of North Berwick, 
207. Determined not duly . 233». 2 


Haddingten, &c. caſe of, in 1771. 200, 1 106, I 

2 Sir Walden, 8 D 2 f 
Determined to be duly elected, 86 

Haſlemere, Cask of, 155 to 166. Laſt FORTIS of the 

right of election there, 157. Reſolution explanatory thereof, 


| Hell Jaw, Cas of, 1 to 33. Right of election there, 2, 
Heniten, caſe of, in 1715. 175. 


Honorary, ſee Bur es. 
* St. John's, brethren of in Bedford, not diſqualified, 


Howard, 


; 1 N. v : E „ X. 5 
Heard, John, Eſq. oner in the caſe of Bedford, be. 
2 ermined nr duly led, 5, 3 5 
. ce. See North — nn 
. Inhabitants. Queſtion whiether they can be corporators, 120, 
to 135, 136, 139, 139, 145, 146. Inhabitants houſtholfers 
- reſolution - of the - Houle Fl ny the common law 1. of 
election ede in them, ppt N rf: et 


| lh, Henry, , Henry, Eſq; rtioner in_the caſe of Haſlemere, 1 . 
w_ y clefied, 166. * = 
King, the, v. Fit. 196. - 3 


Lanerk, county, Chit of, 179 to 5 

London, alms if received within two years Aiſqualifies dere, 52. 
Longe, Thomas, caſe of, for van in 1 N 197. | | 
Ludlow, caſe of, iy 1690. 18. | 


Maidſtone, ilk af. in 1742. 20, 21. 

Manger, Joſhua, Eſa. one of the fitting members in the caſe of 
Poole, 110. Determined to be duly elected, 140. 

. Maitland, Hon. John, fitting member in the caſe of North Ber- 
wick, 207. etermined to be duly elected, 230. 

Miller, . his caſe in 1727. 
218, 220. 

caſe of, in 1928, 169. | * 

7 Thomas More, Eſq. one of "che FIR members in 
- the 8 of Haſlemere, 155. Determined to be duly elected, 


| * Hans Wintrop, Eſq: One in he caſe of Shaf- 
: men 147. " Determined — duly elected, 5 25 Wr . 


North del, Kc. Cann 4 207 to 231. 
Morton, William, Eſq. fitting member in the caſe of F Wigtown, 
88. Determined not duly elected, 103. 

Norwich, caſe of, in 1705. E * | 

Oath againſt bribery to be taken at ele glos, %% 

Occaſion men, 9, 9 2 165, 1 

Oats See Exten : en 

Order. See Standing Outer. | 

Owen, Francis, Eq. one of the fitting . the caſe of 
Helleſton, 1. Determined 74 duly elected, 25. 


Paterſon and others, caſe of, a 25 Alexander — others, 205. 
Pembroleſbire, caſe of, gy, 1 1 107. 


Pipe, clerk of, ſee Clerk. 


Plympton, 


| Pa, William, Eſq. one of 
ves, 190 iger not duly elected. 199 
. Preſidency, 2: iſtritte of Scotch boroughs, 91, 99 — 8 


tr NM U N X; 


25 caſe of, in 1690. 11, 12, Wain: 40 "i 158 200k 


elecklon, in Scotch boroughs, 97 108. 
Poole, CAsE of, 110 to 24 Queſtic concerning the right of | 
election there, - 112. — — of the mittee. of 
elections in 4689, on that ſubject, 112. Diſagreed to by the 
| » 113. ueſtion whether ſuch diſagreement amounts 
to a determination of the contrary, 113, 114, 123 to 132. 


2 the hald memters ne caſe of 
1 


Qualification of members for counties, 98. for boroughs, ibid. 
None neceſſary in members for the univerſities, 101. Origin 
and. nature of che qualification of che electors and elected for 


counties in Scotland, 170, 171. 


Quo warranto, informations in the nature of. Rule of the 


King's Bench, concerning them, 4» ve 16. 


. and Rates, 192, wh AWE 
eading, caſe of, in 1708. 52. 

Reeve: . Longe, ſexyation on the caſe of 107. os, 
Report, ſpecial, concer Shafteſbury, 1 152, 153- 
Kagel of a di eee 9 n 1 | 


1 annual, againſt bribery op \ 
Returni mbH Su bury — 1. by the 88 84. 
| Wt "Of Norwich, caſe of, in 1705. 87. who, for a diſtrict 
Scotch borough: 8, 93. 
Returns, ſingle. Form of the order for amending them, 25. HY 
Rumbold, Thomas, Eſq, ne of the ſitting mem in the — 
of Shafteſbury, 147. * 5 ps not _ elected, 18 


Saltaſb, Cask of, in 1739. 216, 21875 
Saint Ives, Caen of, 191 to 206. 7M gs of the 
right of election there, 191. ik 


Gert of a royal borough in Scorland, what, 224, 22 To 


of Jedburgh. 225. 
Shafteſbury, CAs E of, 1 47. to 154: determination of the 
right 7 . 148. Specia xepork of the Commit- 


tee concerning bribery there, 152, 153+ n in as 
Houſe thereupon, 152, 153. | 
Sheriff Deputes, in Scotland, diſqualified, 217. TD f 
Sheriffdoms and Stexwartries, in Scotland, 231. 
Sparrow, Robert, Eſq. one of the fitting members in the cafe 


St amps, 


of Sedtord; 34+ Determined not hand elected, 63. 


3 5 
g * ' * e ae 
a" - * * o 


- T 
EM -£ 


bre entollment b in corporation” books, queſtion, whe 
. ther (neceſſary ce of freedom in a borough, 75 to 83. 


85, 86. 


Standing Orders of 22 Nov. 1717. 168, 170. of 3 9 1678, 


againſt bribery, 198, 199. 
Statutes, Direttory or M Mandatory, 94, 160, 108. | 
cited in this volume. 
1 Hen. V. cap. 1. 100. 

P Par. Jac. I. of Scotl. cap. tot. 170. 
11 Parl. Jac. VI. of Scotl. cap. 114. 170. 
1 Parl. Car, II. in Scoth; cap. 35. 170. 
3 Parl. Car. II. in Scotl. cap. 2. 7. N 

5 Will. and Mar. cap. 21. 76. | TA 
7 Will. III. cap. 4. 198, 199. 
7.0 8 Will. III. cap. 25. 53. 95» 6s 5 162, 


i, Will. m. cap. 23» 12. 77. 
9 and pk Will. III. cap. 25. 77.  -: 
10 and 11 Will, III. cap. 16. 108, 
12 and 13 Will. III. cap. 2. ſy 
INN « 212. 1 | | | 
E 1707 . 90, 1 * va * 

6 Anne, * 6. $5. 91, 89% Fs 
6 Anne, cap. 7, 625. 180, 188. + 

6 Anne, cap. 26. 210, 211. 

9 Anne, cap. 5. $1. 98, 170. 

9 Anne, cap. CE 2, 3. 
10 Anne, cap. 23. 162. | 

11 Geo. I. cap. 4. 20, 33, 99+ 

2 Geo, Il. cap. 24. f 1. 199. 

7 Geo, II. cap. 16. $5. 92, 94. 57. 222. 
9 Geo. II. cap. 38. 201. 

16 Geo. II. cap. 11. $ 28. 92. 5 30. 93, 96. 
+ $10» 121. 54,172, 1%. $ 24: 172, 173, 201. 
50 God . Cap. 43. 216, 128, 129. 

21 Geo. II. cap. 19. F 11. 21). 


. 1 135 


e e 45 


5 Geo. III. cap. 46. 91, 2. 77 79. 
10 Geo, Ill. cap. 41. 153. [ 


14 Geo, III. cap. 58. 100. 
14 Geo, III. cap. 81. 6. 2. 99. 4 1. 107 172. 
N e Geo. III. cap. 36. 153, 154. 
Stephens, amuel, Eſq. petitioner in thereale of St. Ives, 190. De- 
rermined not dul elected, 194. 
Ln caſe of, in 1689. 198. 


Stuart, Andrew, Eig. fitting member in the caſe of Lanerk, 179, 
Sudbury, 


| Determined io be duly elected, 189: 


53 1%; 4G — penn, 999-0 _ — 


r 


. . 


Sudbury, Caſe of, 64 to * Laſt determination of the . right of 
election there, 65. Caſe of in 1502, and-i in 1793, 66, 67, 


Sulſlon, v. Norton, Caſe of, 204. 


Superiority, in Scotland, what, 17 75. 
Sykes, Francis, Eſq. one of the tting fnedibers 1 in the caſe 01 
Shafteſbury, 147. A 95 del, 152. | 


Thetford, caſe of, in 1699. 202. 


1 * 2 =. — 


Fiverton, caſe of, 19, 20, 24- Report of Sir ps hk and 


Sir Clement Wearg, concerning, 32, 5 


Treating. See the Caſe of F 


Univerſity, members for, termed dene, 101, 108. See Qua- 
lification. 


Falued Rent in Scotland, what, bY 106 


Wake, Sir William, one of the fitting members in the caſe of 
Bedford, 34- Determined to be duly elected, 61 | 

Wallingford, laſt determination of the lets of election there, 38 

Warwick, caſe of, in 1628. 125, 145. In 1723. 144. 

Weſtbury, mayor of, his caſe for bribery, in 1571. 197, 198 

Weymouth and Melcombe Regis, reſolution of 1714, concerning the 
right of election there, 160. Obſervations upon it, 163. | 

Wheatly, Thomas, His gift not a diſqualification in Coventry, 49. 

Whitbread, Samuel, Eſq. petitioner in the caſe of Bedford, 34. 
Determined to be duly elected, 66. 

Whitchurch, laſt determination of theright of election there, 160, 
Obſervation upon it, 163. 

9 4 Sir Thomas, his gift not a diſqualification i in „ momar'd 


SY &c. Caſe of, 89 to 109. 
Wig v. Harris, cafe 0 at the aſſizes 1 in Corll, in 1774. 


Ogg 9 ne 
Wilkans, * titioner in the caſe of Poole, 10, Determi- 
ned not duly elected, 140. 


_—_ er, caſe of, in 17 74. 75- Laſt determination of the 


t of election there, 75: | 4; 
Torke, Philip, Eſq. petitioner in the bat, of Helleton, 1. De- 
termined to be duly elected, 25. 5a, 
Toung, and _ D. Johnſon and eas. caſe of, 173. 
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